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Dear SARS
COMMENTS ON THE DRAFT GUIDE TO THE TAXATION OF CRYPTO ASSETS

The South African Institute of Chartered Accountants (“SAICA”) welcomes the opportunity to
make a submission to the South African Revenue Service (“SARS”) on the Draft Guide to the
Taxation of Crypto Assets (“Draft Guide”).

SAICA commends SARS for issuing guidance on an important and rapidly developing area of
tax law, particularly given the practical uncertainty faced by taxpayers and tax practitioners in
applying existing income tax and capital gains tax principles to crypto asset transactions.

We set out below our specific comments on the Draft Guide.
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Consistency of the treatment of crypto assets across regulatory frameworks -
paragraph 3.1 and related legal characterisation discussion

1. SAICA notes a potential inconsistency between the treatment of crypto assets in different
areas of South African law.

2. Recent exchange control and forfeiture proceedings have treated crypto assets in a
manner similar to money, whereas the Guide generally approaches crypto assets as
“assets” rather than money for tax purposes.

3. Submission: It is submitted that SARS explain more clearly whether the tax treatment
adopted in the Guide deliberately differs from the treatment of crypto assets in other
regulatory regimes and, if so, the basis for that distinction.

4. Greater clarity would assist taxpayers in understanding how the same crypto asset may
be characterised differently for different legal purposes.

5. SAICA further recommends that SARS revisit the definition of “fiat currency” used in the
Draft Guide so that it is not limited to physical notes and coins. In the context of crypto
asset transactions, the guidance should recognise that official currency may be
represented in electronic or digital form, including bank deposits and other regulated digital
representations of money.

6. This would assist in distinguishing more clearly between fiat currency, stablecoins and
crypto assets.

Capital versus revenue classification of crypto assets — paragraph 3.2.4

7. SAICA notes that the Draft Guide applies the traditional capital-versus-revenue principles
and existing case law to crypto asset transactions.

8. While these principles remain relevant, crypto assets differ materially from many traditional
investment assets and the Draft Guide should more clearly recognise the practical realities
of this asset class.

9. Submission: It is submitted that SARS revise the Draft Guide to make it clear that factors
such as an intention to realise a profit, active monitoring of markets, responsiveness to
market movements, short holding periods, portfolio rebalancing and transaction frequency
should not, in isolation, be treated as determinative of a revenue intention.

10. These factors may be inherent to prudent participation in a highly volatile crypto asset
market and should be weighed against the taxpayer’s overall profile, including whether the
taxpayer is investing surplus capital for long-term wealth creation or conducting an
organised profit-making scheme.

11. SAICA also recommends that the Draft Guide acknowledge that certain crypto assets may
generate rewards or yields through staking, delegated staking, liquidity provision or similar
arrangements. The existence of such returns should not, by itself, determine whether the
asset is held on capital or revenue account, but should be considered together with the
taxpayer’s intention, conduct, holding period, portfolio segregation and surrounding
objective facts.
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12. Similarly, the use of fast networks, low-cost transfer mechanisms or efficient wallet
technology should not be treated as indicative of a revenue intention without more. Such
technology may be used for convenience, security, lower transaction costs or operational
efficiency and should not override evidence supporting a capital intention.

Need for clearer objective indicators — paragraph 3.2.4

13. The Draft Guide repeatedly states that all the facts and circumstances must be considered
when determining whether crypto assets are held on capital or revenue account.

14. SAICA accepts that this is legally correct, but the guidance remains highly subjective and
may not provide sufficient practical certainty to taxpayers, practitioners or SARS officials.

15. In practice, substantially similar taxpayers may present similar facts yet receive different
outcomes depending on how individual facts are interpreted. This risk is heightened in
relation to crypto assets because market volatility, rapid price movements and the need
for active portfolio management are more pronounced than in many traditional asset
classes.

16. SAICA therefore recommends that SARS include further practical guidance on the relative
weight to be attached to relevant factors, including the taxpayer’s primary occupation,
whether the crypto activities constitute the taxpayer’s livelihood, whether specialised
trading systems or infrastructure are used, whether profits fund day-to-day living
expenses, the source of funds invested, the degree of organisation, and whether the
conduct is consistent with an investment of surplus capital or a trade.

17. Submission: It is submitted that SARS include a non-exhaustive list of objective indicators
and explain how these indicators should generally be weighed. This would promote
consistency, reduce disputes and assist taxpayers in discharging the evidentiary burden
under section 102 of the Tax Administration Act.

Consideration of a safe harbour similar to section 9C — paragraphs 3.2.3 and 3.2.4

18. Submission: SAICA recommends that SARS consider whether the current case-by-case
intention test provides sufficient certainty for modern crypto asset transactions. In order to
reduce disputes, it may be best for National Treasury to consider a statutory safe harbour,
similar in purpose to section 9C, for crypto assets held for a prescribed minimum period.
Such a rule would provide certainty to long-term investors while preserving SARS’ ability
to challenge artificial or abusive arrangements.

Ring-fencing of assessed losses — paragraph 3.2.6

19. SAICA notes that paragraph 3.2.6 of the Draft Guide discusses the ring-fencing of
assessed losses under section 20A. The current wording appears to refer to the pre-1
March 2026 position by stating that section 20A applies where a taxpayer is subject to tax
at the maximum marginal tax rate.

20. This wording should be updated to reflect the amendments introduced by section 19 of the
Revenue Laws Amendment Act, 2025. For years of assessment commencing on or after
1 March 2026, section 20A(2) refers to the taxable income threshold at which the marginal
rate of 39% becomes applicable, rather than to a taxpayer being taxed at the maximum
marginal rate.
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21. SAICA is concerned that the current wording may create the incorrect impression that
section 20A only applies to taxpayers in the highest income bracket. The listed-trade
provision dealing with the acquisition or disposal of crypto assets must be read together
with the applicable threshold requirement in section 20A(2), as amended.

22. Submission: It is submitted that paragraph 3.2.6 be revised to distinguish clearly between
the pre- and post-1 March 2026 versions of section 20A. The Draft Guide should explain
that, before 1 March 2026, section 20A applied by reference to taxpayers subject to tax at
the maximum marginal tax rate, whereas for years of assessment commencing on or after
1 March 2026, the provision applies by reference to the taxable income threshold at which
the 39% marginal rate becomes applicable.

23. This will improve technical accuracy and assist taxpayers in determining which version of
the provision applies to a particular year of assessment.

24. The draft Guide should also clarify the inclusion of "the acquisition or disposal of any crypto
asset " in section 20A(2)(b)(ix). The listed-trade provision must be read together with the
threshold requirement in section 20A(2), as amended.

25. Failure to reflect the amended statutory wording may lead taxpayers to apply the provision
incorrectly and may create unnecessary uncertainty regarding the circumstances in which
crypto-related assessed losses are ring-fenced.

Loss of crypto assets, theft and loss of access — not specifically addressed in the Draft
Guide

26. SAICA notes that the Draft Guide discusses a range of disposals and applications of crypto
assets but does not appear to deal comprehensively with the loss of crypto assets,
including theft, fraud, loss of access to private keys, loss of hardware wallets, or other
circumstances in which a taxpayer permanently loses practical control over a crypto asset.

27. Given the practical nature of crypto assets, taxpayers may incur losses where assets are
stolen, private keys are lost, wallets are compromised, or access to a platform or wallet is
permanently unavailable. These events raise important questions regarding whether, and
when, a disposal occurs; whether a loss may be recognised; what evidence SARS would
require; and whether the outcome differs depending on whether the crypto asset is held
on capital or revenue account.

28. Submission: It is submitted that SARS expand the Draft Guide to address the tax
consequences of lost or stolen crypto assets and loss of access to wallets or private keys.
The guidance should indicate the circumstances in which SARS would accept that a
disposal or deductible loss has occurred, the timing of that event, the treatment on revenue
and capital account, and the documentary evidence that taxpayers should retain to
substantiate the loss.

Transfers between wallets — paragraph 3.1 and related application paragraphs

29. SAICA notes that the Draft Guide suggests that transfers between wallets may, in some
circumstances, constitute a disposal.
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30. This may cause uncertainty where there is continuity of beneficial ownership, particularly
where a taxpayer transfers crypto assets between wallets or platforms that remain under
the taxpayer’s ownership or control.

31. Submission: It is submitted that SARS clarify the types of wallet transfers that may
constitute disposals and distinguish these from transfers where beneficial ownership
remains unchanged. The Draft Guide should explain how SARS will approach custodial
and non-custodial wallets, transfers between platforms, and transfers between wallets held
by or for the same taxpayer.

Stablecoins and section 24l — paragraph 3.2.3

32. SAICA notes the Draft Guide’s conclusion that crypto assets are not currency, foreign
currency or exchange items for purposes of section 241. However, further guidance may
be required in relation to fiat currency-backed stablecoins, particularly where their value is
designed to track a foreign currency.

33. Submission: It is submitted that SARS consider whether additional guidance is required
on whether, and in what circumstances, a fiat currency-backed stablecoin could fall within
the concept of a foreign currency debt contemplated in paragraph (b) of the definition of
“‘exchange item” in section 24l.

34. At a minimum, the Draft Guide should explain SARS’ view on the section 241 treatment of
stablecoins and the factors relevant to that conclusion.

Hard forks and identification of the original crypto asset — paragraph 4.10.2
35. SAICA notes the discussion of hard forks and the receipt of new crypto assets.
36. Further guidance may be necessary on how taxpayers should determine which crypto

asset is the “original” crypto asset following a hard fork, especially where both resulting
assets continue to be traded and supported by different market participants.

37. Submission: It is submitted that SARS expand the hard fork section to provide practical
guidance on identifying the original crypto asset and the new crypto asset after a hard fork.

38. The guidance should also address the evidence taxpayers should retain, the effect on
base cost or cost price, and the approach to be followed where there is no clear consensus
in the market as to which asset should be regarded as the continuation of the original
asset.

Further issues requiring clarification

Recognised exchanges — paragraph 3.2.3

39. Submission: SAICA recommends that SARS clarify the application of the definition of
“recognised exchange” in the Eighth Schedule to crypto asset exchanges, including
foreign crypto asset exchanges.
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40. In particular, the Draft Guide should make it clear whether a foreign crypto asset exchange
can qualify as a recognised exchange only where it has been recognised or gazetted for
the relevant purposes.

Transaction costs, gas fees and network fees — paragraphs 4.1 to 4.3

41. Submission: SAICA submits that SARS clarify the treatment of exchange fees, gas fees,
network fees and other transaction costs.

42. Guidance should indicate when such costs may form part of base cost, reduce proceeds,
be deductible in determining taxable income, or be non-deductible, depending on the
nature of the taxpayer’s activity and the transaction concerned.

Record-keeping and reporting alignment — paragraphs 6.3 and 6.4

43. Submission: It is submitted that SARS provide further practical guidance on minimum
acceptable records where taxpayers transact across multiple exchanges, wallets or
platforms and where exchange statements may be incomplete or unavailable.

44. This should include guidance on transaction hashes, wallet addresses, timestamps,
valuation source data, exchange records, calculation workings and the use of reasonable,
consistently applied methodologies.

45. The Draft Guide should also explain, at a high level, how taxpayer disclosures may be
reconciled with information reported by crypto asset service providers, including under
international reporting frameworks and any local reporting obligations.

46. This would help taxpayers understand the records they should retain and reduce
mismatches between taxpayer submissions and third-party data available to SARS.

Distinguishing between the use of crypto assets as a payment mechanism and trading
activity — paragraphs 3.2.4 and 4.3

47. SAICA is concerned that the Guide may blur the distinction between using crypto assets
as a medium of exchange or payment and carrying on a crypto asset trading activity. In
particular, a taxpayer should not necessarily be regarded as trading in crypto assets
merely because crypto assets are used to settle transactions or make payments.

48. Submission: It is submitted that SARS include additional examples illustrating
circumstances where a taxpayer is simply using crypto assets to acquire goods or
services, where a taxpayer is holding crypto assets as an investment, and where a
taxpayer is carrying on a profit-making crypto trading activity. This would assist taxpayers
in determining the correct tax treatment and reduce the risk of inappropriate
characterisation of transactions.

Practical difficulties associated with valuation methodologies — paragraphs 3.2.3 and
41

49. SAICA notes practical concerns regarding the valuation methodologies contemplated in
the Guide. Limitations on the use of certain valuation methods, particularly where
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weighted-average approaches are not available, may create complexity in practice and
increase compliance costs for taxpayers.

50. Submission: Where SARS intends to limit acceptable valuation or cost allocation methods,
we recommend that the Guide clearly explain the rationale for excluding alternative
methodologies, provide practical examples illustrating the application of accepted
methods, and address situations where taxpayers’ accounting systems have historically
been configured using alternative cost allocation methodologies.

Indirect tax implications — Preface and paragraph 4.3

51. SAICA notes that several aspects of the guidance may have significant implications for
indirect tax practitioners, particularly given the increasing use of crypto assets in
commercial transactions. Although the Preface states that the Guide does not deal with
the VAT Act, taxpayers would benefit from an indication of how SARS intends to address
the VAT implications of crypto asset transactions.

52. Submission: It is submitted that SARS consider expanding the guidance, or issuing
separate guidance, on VAT implications arising from the use of crypto assets as
consideration, the interaction between the income tax and VAT treatment of crypto asset
transactions, and practical examples demonstrating common commercial scenarios
involving crypto assets.

Non-fungible tokens (NFTs) — paragraph 3.1

53. Submission: SAICA further submits that the Draft Guide should distinguish more clearly
between fungible crypto assets and NFTs for valuation purposes.

54. Where crypto assets are exchanged for other crypto assets or other assets, the transaction
may amount to a barter transaction and the valuation of both assets exchanged becomes
relevant.

55. Submission: The Draft Guide should therefore provide practical guidance on how
taxpayers should determine the market value of each asset at the time of exchange,
particularly where one of the assets is a non-fungible token for which there may be no
readily observable market price.

56. In addition, the statement in paragraph 3.1 that crypto assets are fungible in nature
appears to be too broad.

57. Non-fungible tokens (‘NFTs’) are a distinct category of crypto asset that are unique and
are not interchangeable on a like-for-like basis in the same manner as fungible tokens.

58. Submission: It is therefore submitted that SARS should revise the wording to avoid
implying that all crypto assets are fungible and should include specific examples dealing
with NFT valuation, including where NFTs are acquired or disposed of in exchange for
fungible tokens.

END.



