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Separation of powers

PARLIAMENT’S CONSTITUTIONAL POWERS -
AT RISK?




Separation of powers
BACKGROUND NQc

MPs expressed concern: Covid-19 relief measures
were Parliamentary

« We acknowledge: Certain tax changes historically
become effective from the day of Budget Speech
delivery, despite the fact that the relevant Bills still
need to be passed by Parliament.

 Adv Jenkins stated that should these amendments be

deemed improper, they would then be reversed by
Parliament.

« Between 2017-2019 various of these extensions
added to ITA and VAT Act. Now about 19 sections
require “after the fact” Parliamentary approval.




Separation of powers

CONCERNS WITH THIS APPROACH
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Constitutional Mandate of Parliament —
Legislative approval
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Example:

Taxpayer querying why relief not available to
him because he qualifies?

SARS Legal Department:

“... It should be noted that the legislation in respect
of the tax relief relating to provisional tax is yet to be
promulgated. It is for this reason that SARS would
not be able to make system adjustments at this
point in time. | therefore believe that the Taxpayers
would currently have to apply for the relief.”




« Emergency Bills have previously been passed
In 3 days - mechanisms are in place, it is doable!

« Parliament must ensure it oversight role is fulfilled.

* The power to reverse cannot be theoretical to meet
constitutional muster. Parliament must be able to
_ practically unscramble the egg.

Recd}’mmend review of all these provisions to determine
\which ean be practically reversed by Parliament.
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COVID-19 Disaster
Relief Organisations

SECTION 18A DEDUCTIONS -
APPROVAL REQUIREMENTS




I COVID-19 Disaster Relief
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Requirements for estahlishment
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c Apply for s18A

VS MS Application for Approval of Exemption from Income Tax E]

Nature of Organisation
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Select the appropriate type of organisation:
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Sreet No | | | ‘ | | |5‘ aheat.‘Farm | | | ‘ Section of the Income Tax Act under which the organisation is applying for approval or exemption
: lame
Suburb | Seleet the relevant seetion of the Aet.
e LT TTTTTTIITTTTIT]
et [T [TTTTTITTTTT]
Dot Code | | | ‘ | | | ‘ | | | |:| Section 10{1}aA)() Institution, baard or kody established by or under any law
I:‘ Section 10{1){cA)ji) A company with an authorized and isswed share capital of which all the shares are held by an enfity exempt from fax under section 10(1)(cA)(i)
|:| Section 10{1)(e}{il{ec) Association of persons formed solely for managing the collective interests comman to all its members in respest of comman immovakle property (Home Owner's Assaciation)
I:‘ Section 10[1{cN) Pulic benefit organisation carrying on one or more public benefit activity in Part | of the Ninth Schedule approved under section 308
\\ l:‘ Section 10{1){c0) Recreational ciub providing social and recreational amenities or faclifies for its memkers approved under section 304
{‘\: .’\‘r.\‘ l:‘ Section 10(1})(w} Associations approved undsr section 308

Mutual Loan Associafion

\
\
\ Fidelity or Indemnity Fund

Trade Union

Chamioer of Commerce or Industries (or an association of such chambers)

Lecal Publicity Association

HiEEInlN

I:‘ Section 10{1){d}{W}bb)  Company, society or other association of persons estabiished to promote the comman interests of their memibess carrying on a particular kind of business, profession or cocupation approved under saction 308

B | | secton tearn) Public benefit organisation approved under seciion 30 goag

wwnich provides funds or assets to any public benefit organsation approved under section 30 or any insbiution, boand or body exempt from mcome tax under secbion 10(1){cA)(1) used for
pumposes of any public benefit activity listed in Part |l of the Ninth Schedule

e Updated EM: Required to issue s18A receipts.
" For payroll giving as well

i, board or body contemplated in section 10{1){sA}i) carrying on ane or more public benefit activiy isted in Part 1 of the Ninth Scheduis
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Case-by-case penalty
. L (R SAICA
waivers =

SARS website;

Penalties:

*Case-by-case application to SARS for waiving of penalties: Larger businesses (with gross

income of more than R100 million) that can show they are incapable of making payment due to

the COVID-19 disaster, may apply directly to SARS to defer tax payments without incurring
penalties. Similarly, businesses with gross income of less than R100 million can apply for an
additional deferral of payments without incurring penalties.

*How to apply for the waiving of penalties for tax debt:

» Larger businesses (with gross income of more than R100 million) that are incapable
of making payment due to the COVID-19 disaster, may apply to defer tax payments
without incurring penalties by emailing us
on COVID19IPAaboveR100m@sars.gov.za.

« Similarly, businesses with gross income of less than R100 million can apply for an
additional deferral of payments without incurring penalties by emailing us
on COVID19IPAbelowR100m@sars.gov.za.

* . For more information on the requirements and documents to include in the

application, see the How do | query my debt webpage.



mailto:COVID19IPAaboveR100m@sars.gov.za
mailto:COVID19IPAbelowR100m@sars.gov.za
https://www.sars.gov.za/ClientSegments/Individuals/What-If-Not-Agree/Pages/Query-my-debt.aspx

Case-by-case penalty
walvers
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Additional time for dealing with tax affairs

Remitting
penalties and
interest

Debt payment Suspending
plans debt recovery

Temporary changes in audit Enhanced taxpayers
Quicker refunds to taxpayers policy and ways to provide services and communication
quicker tax certainty initiatives

Blanket postponement and deferrals

Administrative burden
reduced for all




TAA: SECTION 167 AND 168

168. Criteria for instalment payment agreement

A senior SARS official may enter into an instalment payment agreement only if -

(a) the taxpayer suffers from a deficiency of assets or liquidity which is reasonably certain to be

remedied in the future;

(b) the taxpayer anticipates income or other receipts which can be used to satisfy the tax debt;

(c) prospects of immediate collection activity are poor or uneconomical but are likely to improve in

the future;

(d)  collection activity would be harsh in the particular case and the deferral or instalment agreement

is unlikely to prejudice tax collection; or

(e) the taxpayer provides the security as may be required by the official.

Already secured by other
lenders due to COVID-19

Relax requirements during
COVID-19
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Relief not included In
bills




Relief not included

But necessary

Essential service relief

e | ringe benefit on “care packages”

Section 10(1)(o) exemption

Plus permanent establishment concerns for corporates
\ \\ Immg HOme office allowances
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