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INFORMATION IMPACT ASSESSMENT


INTRODUCTION
POPIA must be interpreted in a manner that does not prevent any public or private body from exercising or performing its functions. This as far as such functions relate to the processing of personal information. Such processing must be  in accordance with POPIA or any other legislation, that regulates the processing of personal information. 

SARS has powers to collect personal information in accordance with tax legislation and for the proper performance of their statutory obligations. The main legislation that guides SARS on tax administration is the Tax Administration Act No. 28 of 2011 (TAA). In line with the principles of POPIA SARS must collect information that is necessary for the administration of tax collection. In addition SARS must seek the best options to collect that information and ensure that there are necessary safeguards for information in its possession. As such SARS must apply the 8 conditions of processing information. 

This guide is supplemented with guidance on how to deal with the interplay between POPIA and the TAA.

TRANSFER OF LARGE FILES
Concerns have been raised about the transfer of data via Connect Direct (used for the secure transfer of large files), specifically regarding the security of information shared with SARS. According to SARS, Connect Direct technology is one of the channels which tax representatives can submit limitless third-party data to SARS. The submission of third-party data files by third-party entities, forms part of the SARS third-party data reporting process. SARS third-party data systems receive and process information as per appropriate legislation, Government Gazette and external business requirements specification documents aligned to international best tax practices. Since SARS no longer supports browsers that were identified as posing security and risk-related issues, it made it difficult for many entities who submit third-party returns to request and renew their security certificates in order to use Connect Direct. The process has been simplified via eFiling and this ensures that there are no security threats posed on SARS by third parties. 

POPIA is not prescriptive as to the form and manner in which personal information should be requested or transmitted and does not oblige responsible parties to encrypt personal information nor does POPIA make mention of encryption. However, the dissemination of personal information would constitute the processing of personal information in terms of POPIA, and SARS and the tax practitioner must comply with the security measures set out in Processing Condition 7 (security safeguards). The same applies to SARS once they receive the information. As SARS is using the information to further their mandate, they also become a responsible party as defined by POPIA.

SECTION 26 OF THE TAA: THIRD-PARTY RETURNS
Section 26(1) of the TAA provides that the Commissioner may, by issuing a public notice, require any person who “employs, pays amounts to, receives amounts on behalf of or otherwise transacts with another person, or has control over assets of another person” to submit a return with stipulated information and by the date specified in the notice. Section 26(2), in turn, provides that a person who is required to submit a return under a notice issued by the Commissioner must do so in the “prescribed form and manner”.

Pursuant to the above, the Commissioner published Notice No. 3631 in Government Gazette No. 48867 on 30 June 2023 (“the 3rd Party Return Notice”). The said notice contains a schedule of persons who must submit IT3(b), IT3(c), IT3(e), IT3(f), IT3(s), IT3(t) and/or IT3(d) returns (including the update thereto issued on 10 November 2023, No. 4051, GG No. 49646). The information to be provided to SARS in respect of each of these returns is outlined in paragraph 3 of the 3rd Party Return Notice. 

Most pertinently, in the SARS Public Notice Number. 241 in Government Gazette No. 41512, dated 23 March 2018, paragraph 5 provides how the returns must be submitted to SARS. It notes that, where the return comprises:
· 20 (twenty) or fewer records, the data must be submitted electronically using the SARS e-filing service;
· 21 (twenty one) to 50,000 (fifty thousand) records, the data must be submitted electronically by using hypertext transfer protocol secure bulk data filing system; and
· more than 50,000 (fifty thousand) records, the data must be submitted electronically using the Connect Direct® bulk data filing system.
Paragraph 6 of the 3rd Party Return Notice allows SARS to agree to accept a return in respect of a different period, upon an alternative date and in an alternative manner, as the case may be. It follows that, any person who wishes to deviate from the requirements of the 3rd Party Return Notice must obtain SARS’ consent for that deviation.




SECTION 46 OF THE TAA: REQUEST FOR RELEVANT MATERIAL
Section 46(1) of the TAA provides that SARS may, for the purposes of the “administration of a tax Act”, require a taxpayer or another person to submit relevant material, either orally or in writing, within a reasonable period. This section is understood to grant to SARS wide (but not unfettered) information-gathering powers.

The term “relevant material” is defined in section 1 of the TAA to mean:
“… any information, document or thing that in the opinion of SARS is foreseeably relevant for the administration of a tax Act as referred to in section 3….”.
SARS applies a low threshold to what it considers to be “foreseeably relevant”. The test has been described as follows:
“- whether at the time of the request there is a reasonable possibility that the material is relevant to the purpose sought;
- whether the required material, once provided, actually proves to be relevant is immaterial;
- an information request may not be declined in cases where a definite determination of relevance of the material to an ongoing audit or investigation can only be made following receipt of the material;
- there need not be a clear and certain connection between the material and the purpose, but a rational possibility that the material will be relevant to the purpose; and
- the approach is to order production first and allow a definite determination to occur later.”[footnoteRef:1] [1:  Memorandum on the Objects of the Tax Admiration Laws Amendment Bill (2014) at 42] 


The duty to submit relevant material must further be considered in the light of the duty to keep records that is contained in section 29 of the TAA. In terms of this section, a person (not only a taxpayer) “… must keep the records, books of account or documents that…” will enable that person to observe the requirement of a tax Act (including the TAA).


SECTION 102: BURDEN OF PROOF INFORMATION
Section 102 TAA states:
“102. Burden of proof (1) A taxpayer bears the burden of proving –
(a) that an amount, transaction, event or item is exempt or otherwise not taxable;
(b) that an amount or item is deductible or may be set off; 
(c) the rate of tax applicable to a transaction, event, item or class of taxpayer;
(d) that an amount qualifies as a reduction of tax payable;
(e) that a valuation is correct; or
(f) whether a 'decision' that is subject to objection and appeal under a tax Act, is incorrect.”
Information such as details relating to a travel allowance claim is therefore not necessarily information that SARS requests, but information that the taxpayer or tax practitioner will have to provide as part of the burden of proof set out in the TAA. In the circumstances where the taxpayer does not submit this information, SARS are likely to issue an “additional assessment” on the premise that the onus has not been discharged.

CONSEQUENCES OF NON-COMPLIANCE WITH A REQUEST FROM SARS
Chapter 17 of the TAA makes provision for criminal sanctions. Section 234 of the TAA confirms that a person (not only a taxpayer) will be committing an offence if they “wilfully” fail to comply with certain prescribed obligations. These obligations, which are listed in paragraphs (a) to (g) of section 234(1), include the instance where a person fails to reply to or answer truly and fully any questions put to the person by a SARS official, as and when required in terms of this Act.
Likewise, section 234(2) of the TAA provides that a person (not only a taxpayer) will be guilty of an offence if they “wilfully or negligently” fail to (inter alia):
“(d) submit a return or document to SARS or issue a document to a person as required under a tax Act (which includes the TAA);
(f) furnish, produce or make available any information, document or thing, excluding information requested under section 46(8), as and when required under the TAA; and/or
(i) disclose to SARS any material facts which should have been disclosed under a tax Act or to notify SARS of anything which the person is required to so notify SARS of under a tax Act.”
Through the relatively recent introduction of sections 95(1)(b) and 95(1)(c) of the TAA, SARS was given greater powers to ensure cooperation with its requests for relevant material under section 46. In terms of these sections, SARS may now issue an “estimated assessment” if a taxpayer submits relevant material that is inadequate, or if the taxpayer does not respond to a request for relevant material after delivery of more than one request by SARS.

SARS’ DUTY OF CONFIDENTIALITY
Chapter 6 of the TAA deals with the confidentiality of certain information:
· Section 68(2) of the TAA provides that a person who is a current or former SARS official may not disclose “SARS confidential information” to a person who is not a SARS official, or to a SARS official who is not authorised to have access to that information. The items that are considered “SARS confidential information” are outlined in paragraphs (a) to (k) of section 68(1) of the TAA. Included in this list of information is information which is subject to legal professional privilege vested in SARS, and “information that was supplied to SARS in confidence by a third party, the disclosure of which could reasonably be expected to prejudice the future supply of information, or information from the same source”.
· Section 69 of the TAA provides that a person who is a current or former SARS’ official must preserve the secrecy of “taxpayer information” and he may not disclose any taxpayer information to a person who is not a SARS official. The scope of “taxpayer information” includes all “information provided by a taxpayer or obtained by SARS in respect of a taxpayer, including any biometric information”.
· However, certain general exceptions to these rules are provided for in sections 67(5), 69(2), 69(7), 69(8), 70, and 71 of the TAA (none of these exceptions are directly relevant to the issues at hand).
· Most pertinent, however, is section 69(2) of the TAA that allows disclosure of taxpayer information by SARS where:
· it is disclosed in the “course of performance of duties under a tax Act…”. The section then notes that this will include an instance where the disclosure “is necessary to enable a person to provide such information as may be required by SARS from that person”;
· another Act “expressly provides for the disclosure despite the provisions of the TAA”;
· a High Court orders the release of that information; or
· “the information is public information”.
· Section 67(3) of the TAA provides that, in the event of unauthorised disclosure of confidential information, the person to whom it was “disclosed may not disclose, publish or make it known to any other person who is not a SARS official”.
· Finally, in terms of section 69(6) of the TAA, a taxpayer may agree to the disclosure of its information to another person if such agreement is reduced to writing.
· Section 236 of the TAA provides that any person who divulges information in contravention of sections 67(2), (3), or (4), 68(2), 69(1) or (6) or 70(5) is guilty of an offence and upon conviction liable for a fine or imprisonment not exceeding 2 (two) years.
The TAA does not impose an obligation on SARS to inform a taxpayer that a breach has occurred. However, if the information is divulged to an unauthorised person it would constitute reportable breach under section 22 of POPIA.

11 TAKEAWAYS FOR TAX PRACTITONERS
Tax practitioners:
1. Must insist that any request for relevant material is contained on an official SARS letterhead. In the event that SARS’ sends an informal email, SARS must be requested to re-issue the request on an official letterhead.
2. Should request SARS to indicate the provisions / basis upon which it is requesting the information i.e., whether the request is made in terms of section 46 of the TAA or under section 102 of the TAA (to the extent that the basis of the request is not apparent).
3. May ask SARS whether a verification, audit, or inspection is being conducted by SARS. It must be remembered that – in terms of section 42 of the TAA – a taxpayer must be informed that SARS has commenced an audit. SARS will, however, likely indicate that it is only conducting a verification.
4. Should not engage endlessly with SARS by responding to numerous requests for “relevant material”. It must be remembered that SARS may request “relevant material” even before an inspection, verification, or audit has been initiated under section 40 of the TAA. However, taxpayers should take caution because the workings of the TAA is such that certain rights are only unlocked once an audit has been initiated. Tax practitioners who extensively engage with SARS outside the scope of an official audit run the risk of forfeiting rights such as those guaranteed by section 42 of the TAA.
5. Should consider if the requested information is adverse (i.e., if the information does not support a tax position); if adverse the taxpayer information is disclosed to SARS as part of a request for “relevant material”, the taxpayer will likely be prohibited from making a successful voluntary disclosure under Part B of Chapter 16. The Supreme Court of Appeal (“SCA”) recently confirmed that no voluntary disclosure relief can be granted where SARS has prior knowledge of the default, regardless of the source of that knowledge.
6. Should ensure that SARS has identified the requested information with reasonable specificity as required by section 46(6) of the TAA; this means that sufficient information must be provided by SARS that will allow the tax practitioner to respond adequately to the request. Tax practitioners should not respond to SARS’ requests for generic information e.g. all email correspondence relating to a given transaction. The request must provide sufficient details of a specific email (or emails). In the event that the taxpayer / tax practitioner is not able to gauge exactly what must be submitted, SARS must be asked to clarify its request. It is important that a tax practitioner / taxpayer does not submit random or excessive information simply to appease SARS.
7. Should not submit information to SARS which is subject to legal professional privilege. In the event that the requested information is privileged, SARS must be so informed. If privilege is asserted, the procedures in section 42A of the TAA may be triggered by SARS.
8. May indicate to SARS that the requested information falls outside the scope of the documentation-retention requirements. Section 29(3) of the TAA requires that records, books of account or documents must only be kept for 5 (five) years, while section 24 of the Companies Act 71 of 2008 provides that records must be kept for 7 (seven) years. Taxpayers / tax practitioners are not legally obliged to keep records for a longer period.
9. Request SARS to indicate the basis upon which it is of the view that the period of limitations for the issuance of assessments in section 99 of the TAA will not apply (as provided for in section 99(2)(a) of the TAA) in the event that “relevant material” is requested in respect of a year / period of assessment and:
· More than 3 (three) years have elapsed since the original assessment in respect of that year of assessment was issued by SARS e.g. an income tax assessment;
· In the case of a self-assessment for which a return was required, more than 5 (five) years have elapsed since the self-assessment in respect of that period of assessment was submitted by the taxpayer, or if no return was submitted, the return was issued by SARS; or
· In the case of a self-assessment for which no return was required, more than five years have elapsed since the date of the last date for payment of the tax, or the effective date, if no payment was made.
10. Tax practitioners must submit SARS’ requested taxpayer information if it meets all the requirements outlined above and to the extent that the tax practitioner:
· is factually in possession of the information so requested by SARS; or
· is not factually in possession of the information requested by SARS, he must obtain that information from his client (if available) and submit the same to SARS.
11. Where a request for material has been received from SARS via the e-filing platform, taxpayers / tax practitioners should submit the response via the portal that has been made available on e-filing for that response (within the allotted time-period). If the request was received via e-mail, the taxpayer / tax practitioner must submit the response to that e-mail address and, in the case of a tax practitioner, to pcc@sars.gov.za and, in the case of a taxpayer, to contactus@sars.gov.za . In the case where the taxpayer is a SARS Large Business Centre client, the following e-mail address should be used: lbqueries@sars.gov.za .
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