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How are trusts governed in South Africa?

The Trust Property Control Act

Constitution

Income Tax Act

Alienation Of Land Act

Estate Duty Act

Common Law

Promotion Of Administrative Justice Act (PAJA)
Promotion Of Access To Information Act (PAIA)
Protection Of Personal Information Act (POPIA)
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THE BIG TRUST RESET IN 2023...
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Changes to TPCA - Effective 1 April 2023!

New Section 1 definitions of ‘accountable institution’ and ‘beneficial owner’

< New Section 6(1A) (Section 6 - Authorisation of trustee and security) - to specify matters that would
disqualify a person from acting as a trustee, for example failing the ‘fit and proper’ test; in line with
existing Section 20 (removal criteria) plus more

< Amended Section 8 - Foreign trustee to act only if authorised by Master in writing

aliew subsection 10(2) (Section 10 - Trust account) - a trustee to disclose their position as trustee to any

countable institution with which the trustee engages in that capacity, and to make it known to that
countable institution

w subsection 11(1)(e) (Section 11 - Registration and identification of trust property) - record details
of accountable institutions which trustees use as agents to perform trustee functions and who provide
any services to trustees

< New Section 11A (Section 11 - Registration and identification of trust property) - information in relation
to beneficial ownership

< Amended Section 19 (Failure by trustee to account or perform duties) - Just clarifying - Master/any
person having an interest in the trust property may apply to Court to direct trustee to comply with
Master’s request or to perform duty imposed upon trustee by TPCA, trust instrument or any other law

< Note - Master can only remove a trustee ito Section 20 if they do not comply with TPCA

< New Section 19(2) - If trustee fails to comply with highlighted Sections, commits an offence and on
conviction liable to fine not exceeding R 10 million/imprisonment not exceeding 5 years or both

< Amended Section 20 (Section 20 - Removal of trustee) - added that Master MAY remove trustee if they
become disqualified to act as trustee ito new Section 6(1A); also expanded that trustee may be
removed if they do not comply with the requirements of the TPCA (over and above the requirement to

comply with any duty imposed upon them ito the TPCA) TRUST« EEZE
gow



ONLY 1 OF 3 FINE TRIGGERS:
BENEFICIAL OWNERSHIP
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Was Beneficial Ownership Transparency (BOT) a
wise idea of government?

< 70% of selection of large corruption cases involved complex ownership
structures designed to conceal identity of individuals, 15% involved
trusts (World Bank study)

< International bodies developed guiding principles for the BOT of
trusts. The relevant ones for South Africa:

<~ FATF (Financial Action Task Force) Recommendations (South Africa is
a member of the FATF),

< Qrganisation for Economic Co-operation and Development’s (OECD)
Common Reporting Standard (CRS) (South Africa is a signatory to
the CRS), and

< G20 High-Level Principles (South Africa is committed to the G20
High-Level Principles).

< It is here to stay!
Our compliance or lack thereof is determined by FATF; NOT us!

< We promised FATF that we would do enough to get off the greylist by
January 2025! We missed it! Now 4-month rolling cycles until we
comply. .

< Severe impact on country if we not removed from greylist TRUST«;}@E@E&Z?E@
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efinitions

FIC Act TPCA SARS

(a) a natural person who
directly or indirectly

(i) ultimately owns or exercises
effective control of

(aa) a client of an accountable
institution; or

(bb) a legal person, partnership
or trust that owns or exercises
effective control of, as the case
may be, a client of an
accountable institution; or

(ii) exercises control of a client
of an accountable institution on
whose behalf a transaction is
being conducted; and

(b) includes

(iii) in respect of a trust,
each natural person
contemplated in section
21B(4)(c), (d) and (e)

(a) a natural person who
directly or indirectly ultimately
owns the relevant trust
property;

(b) a natural person who
exercises effective control of
the administration of the trust
arrangements that are
established pursuant to a trust
instrument

Only defined in relation to
dividend tax (Section 64D); not
in relation to trusts:

The person entitled to the
benefits of the dividend
attaching to a share.

But SARS added beneficial
owner fields required for trust
tax registration and new trust
tax returns.
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“Beneficial owner” definitions (cont.)

FIC Act - section 21B(4)(c), (d) and (e) | TPCA

in respect of the founders of the trust,
establish the identity of—
(i) each founder; and (c)(i) each founder of the trust; or

(i) if a founder of the trust is a legal (ii) if a founder of the trust is a legal

person or a person acting on behalf of person, a person acting on behalf of a

a partnership or in pursuance of the partnership or in pursuance of the

provisions of a trust agreement, the provisions of a trust instrument, the

beneficial owner of that legal person, natural person who directly or indirectly

partnership or trust ultimately owns or exercises effective
control of that legal person or
partnership or the relevant trust
property or trust arrangements pursuant
to that trust instrument

A
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“Beneficial owner” definitions (cont.)

FIC Act - section 21B(4)(c),

(d) in respect of the trustees of the
trust, establish the identity of—

(i) each trustee;

(iA) if a trustee is a legal person or a
person acting on behalf of a
partnership, the beneficial owner of
that legal person or partnership; and

(i) each natural person who purports to
be authorised to enter into a single
transaction or establish a business
relationship with the accountable
institution on behalf of the trust,
whether such a person is appointed as a
trustee of the trust or not

(d)(i) each trustee of the trust; or

(i) if a trustee of the trust is a legal
person or a person acting on behalf of a
partnership, the natural person who
directly or indirectly ultimately owns or
exercises effective control of that legal
person or partnership
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“Beneficial owner” definitions (cont.)

FIC Act - section 21B(4)(c), (d) and (e)

(e) in respect of the beneficiaries of the

trust, establish—

(i) the identity of each beneficiary referred
to by name in the trust instrument or
other founding instrument in terms of
which the trust is created;

(iA) if a beneficiary referred to by name in
the trust instrument is legal person or a
person acting on behalf of a partnership or in
pursuance of the provisions of a trust
agreement, the beneficial owner of that
legal person, partnership or trust; and

(i) if beneficiaries are not referred to by
name in the trust instrument or other
founding instrument in terms of which the
trust is created, the particulars of how the
beneficiaries of the trust are determined

(e)(i) each beneficiary referred to by name in
the trust instrument or other founding
instrument in terms of which the trust is
created; or

(i) if a beneficiary referred to by name in
the trust instrument is a legal person, a
partnership or a person acting on behalf of a
partnership or a person acting in pursuance
of the provisions of a trust instrument, the
natural person who directly or indirectly
ultimately owns or exercises effective
control of that legal person or partnership or

the relevant trust property or trust
arrangements pursuant to that trust
instrument
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Beneficial owner - TPCA - what must trustees do?

11A.

(1) A trustee must—

(a) establish and record the beneficial ownership of the trust;

(b) keep a record of the prescribed information relating to the beneficial owners of the trust;

(c) lodge a register of the prescribed information on the beneficial owners of the trust with the
Master’s Office; and

(d) ensure that the prescribed information referred to in paragraphs (a) to (c) is kept up to date.

(2) The Master must keep a register in the prescribed form containing prescribed information about
the beneficial ownership of trusts.

(3) A trustee must make the information contained in the register referred to in subsection (1)(c), and
the Master must make the information in the register referred to in subsection (2), available to any
person as prescribed.

(4) The prescribed requirements referred to in this section must be prescribed after consultation with
the Minister of Finance and the Financial Intelligence Centre, established by section 2 of the Financial
Intelligence 35 Centre Act, 2001 (Act No. 38 of 2001).

A
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Checklist

> Keep information ito Regulations on beneficial owners (including those not
on beneficial owner register) - 14 fields; real-time!

» Beneficial ownership register - only 10 fields; real-time!

> Beneficial ownership register - Have you “verified authenticity” of the
information?

» Make sure you have the Power of Attorney and resolution to submit info on
Master’s portal in place

Assist your

Real-time record keeping! clients!




Requirement Regs BO Register Regs BO Register  Regs BO Register
Full names X X X X X
Date of birth X X X

Nationality X X X X X
ID/Passport X X X X X
Citizenship X X

Residential address X X X

Domicilium address X X X

Other means of contact X X

If SA taxpayer, tax number X X

Class/category of beneficial ownership X X X

Date on which became beneficial owner X X X

Where applicable, date on which ceased to be X X X

beneficial owner

Email X X
Cell number X X

Postal address X



Beneficial Ownership Register Upload

Declaration by Capturer

The Capturer confirms that the Trustees are keeping in their records,
certified ID copies of all beneficial owners of the trust.

The Capturer confirms that he/she is authorised to attend to and deal
with this matter and verifies the authentitcity of the information and
documentation being submitted.

The Capturer confirms that confirms that the information submitted is
true and correct. In the event that the information is not true and
correct, the Maters of the High Court will not be held liable in any way
whatsoever as a result of the misrepresentation.

| Confirm the abovel *

A
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Implementation of legislation

> Effective 16 Oct 2023 - The acting Chief Master issued Directive 8 of 2023,

titled “Beneficial Ownership Register”

» reminds trustees that requirements apply to all trusts, “irrelevant of when
and for what purpose it has been registered”.

> trustees legally obliged to submit Beneficial Ownership registers
electronically on platform provided by Master.

» Government introduced permanent Beneficial Ownership register, which
replaced temporary Google Docs platform people complained about.

> “web-based system that will enable trustees and other authorized parties to
submit Trust Beneficial Owners details in a safe and secure environment”.
The previously used Google form decommissioned.

> No extension to submit beneficial ownership information to the Master

> “all South Africans are required to provide records and reports on all
information about beneficial owners as from 1 April 2023”.

» Trustees should submit information “within a reasonable time after the
launching of the Master’s electronic BOR”.

» Trustees reminded of the penalty for non-compliance (up to R 10 million
and/or five years imprisonment).

A
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Progress on BO

» Coverage for both companies and trusts was assessed to be too low by the FATF Africa Joint Group

in September 2024.

» The Financial Action Task Force (FATF) Plenary on 25 October 2024 - One of the action items

relates to timely access to beneficial ownership information concerning companies and trusts.

» National Treasury called upon all companies and professional trustee service providers to ensure
registration by companies and trusts they engage (or involved) with before 30 November 2024, to

significantly increase the coverage in beneficial ownership registries.

» The Department of Justice and Constitutional Development issued a Media Statement on 17
September 2024 titled “Trustees not complying with the provisions of the amended Trust
Property Control Act to face harsher punishment”. In a drive to improve the chance to exit the
greylist in early 2025, the media statement set a deadline for filing the beneficial ownership

registers with the Master by 15 November 2024.

» The Master conducted a webinar “Unlocking Transparency: Paving the way for trust and

accountability with our Trust Beneficial Ownership Register” on 29 October 2024 to discuss

A
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Progress

Creation of a Masters’ Beneficial Ownership Register:
> Initially completed on 01 April 2023 however, concerns were raised of the chosen
ICT platform
» Further developments were made and a new BO register was developed and rolled
out on 10 October 2024. Https:/ /trustonline.justice.gov.za/masters/

» Information from the temporary system has been migrated from the google forms
into the new system.

Access to the register by LEAs (by application):
» Several LEAs have made applications
» Only SARS has complete access as the rest have not yet met application
requirements (security)
» Direct access to all the information loaded on the system

Statistics on compliance

As at 31 March 2024, 42 638 Trusts have updated the beneficial ownership
requirements. (10% compliance)

> Increased compliance - 7 000 up to October 2024

» Now much higher

Inter-agency/-governmental collaboration =

> Discussions with stakeholders (e.g. SARS) TRUST‘@E%E


https://trustonline.justice.gov.za/masters/

Way forward

» Action against of non-compliant trustees

» Most countries seemingly did away with making non-compliance a criminal
offence, due to the huge burden it places on the prosecuting authorities

and state resources

> Levying only administrative penalties is also not that successful, as paying
a fine of R10 million whilst you make R10 billion is not deterring

» Administrative fines combined with deregistration and disqualification of
professional trustees and freezing of bank accounts, seems to be the most

effective deterrents

A
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Reporting of terminated trusts

Trusts already confirmed by the Master as terminated previously, are
exempted from providing BO information. If you were the trustee of a
terminated trust, please send the following to the dedicated e-mail

address, TerminatedTrust@justice.gov.za:

» A completed terminated trust declaration template
» Copy of the ID of the person making the declaration

» All relevant supporting documents to prove what you have declared



mailto:TerminatedTrust@justice.gov.za

Reporting of “dormant” trusts

Trusts which are dormant, are exempted from providing BO information. If
you are the trustee of a dormant trust, please send the following to the

dedicated e-mail address, DormantTrust@justice.gov.za:

» A completed reporting a dormant trust declaration template
» Copy of the ID of the person making the declaration

» All relevant supporting documents to proof what you have declared

NOTE THAT, SHOULD THE TRUST NO LONGER BE DORMANT, THE TRUSTEE
HAS ADUTY TO COMPLY WITH THE LODGEMENT OF BO INFORMATION WITH
THE MASTER, AS PER THE TRUST PROPERTY CONTROL ACT 57 OF 1988 (as

amended)

A
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Getting stuck on the Masters Portal?

Should you experience any challenges with loading of the
information and you are unable to get assistance by studying the
FAQ’s and the Step-by-step guide, please send an e-mail setting out

you challenge to: GeneralBOTrust@justice.gov.za

Use this link -

https://trustonline.justice.gov.za/Masters/Account/Login

A
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SARS also jumped on bandwagon

< SARS webinar on 29 July 2021 - “Trust and Tax obligations”

< “Trust Filing Season: Form and System Changes to be Introduced
from 23 June 2023”

< Attribution rules
<~ Beneficial Ownership Declaration

< Upload mandatory supporting documents - upload mandatory
supporting documents

< Government Gazette (30 June 2023) - “Returns of information to be
submitted by third parties in terms of Section 26 of the Tax
Administration Act, 2011” - Submission date of IT3(t) May 2024, BUT
moved to 30 Sep 2024 in Government Gazette on 10 Nov 2023

< SARS provided guidance on 31 August 2023, when they issued a
communication titled “Clarification of certain matters pertaining to
the completion of the trust income tax return (ITR12t)“. SARS
confirmed that its aim is to record all beneficial owners of registered
trusts to comply with the FATF requirements.

TRUST EEZE
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SARS Website - 14 February 2023

> In order to comply with the Financial Action Task Force (FATF)
requirements, SARS aims to record all beneficial owners of newly
registered Trusts. The Trust Registration query on SARS Online Query

System has been enhanced to allow for the capturing of the beneficial
owner’s details.

> Definition of “Beneficial Owner” as extracted from the Tax Administration
Act, 2011:

> (a) of a company, has the meaning assigned to it by section 1 of the
Companies Act, 2008 (Act No. 71 of 2008).

> (c) of a trust, has the meaning assigned to it by section 1 of the Trust
Property Control Act, 1988.

A
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“Trust Filing Season: Form and System Changes
to be Introduced from 23 June 2023”

» Beneficial Ownership Declaration - beneficial owners and those who
may gain financially from the proceeds of the trust need to be
reported.

» Tax practitioners and trustees must take note that updated
“beneficial ownership” information is also to be provided to the
Master on an ongoing basis. SARS is one of the approved entities
who have access to the Master’s portal, so an administration
system that tracks real-time information on all beneficial owners
should be employed to not fall foul of a mismatch of information
provided.

» Feb vs real-time

A
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15 September 2023 - SARS website -
“Enhancements to Trust Beneficial Ownership
Information”

» SARS’ aim is to record all beneficial owners of registered Trusts in order to
comply with Financial Action Task Force (FATF) requirements.

> Information must be submitted via e-Filing, including:

» Organogram, illustrative, or schematic diagram depicting effective
control of Trust. Where Beneficial Ownership is in the form of other legal
arrangements or legal entities, this should be provided in separate
attachment.

» An Excel spreadsheet containing above information; or
» Such other document(s), which will elaborate on Beneficial Ownership
in relation to Trust.

» When capturing the beneficial ownership information, it is mandatory for
the current year’s return that at least one document be submitted that
relates to beneficial ownership information.

> All minutes, excluding those dealing with internal trustee governance
arrangements and/or administrative matters, must be submitted. X

TRUST«;UE EZE"
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SARS requirements for Beneficial Ownership info

Founders
Trustees
Beneficiaries

Founders

Trustees

Beneficiaries

Donor

Protector

Trust/legal entity Representative - details




SARS requirements for Beneficial Ownership info
(BO-Trustregistration ~ BO-Trusttaxreturnfrom2023

Indiv/Rep:
Initials and surname
ID/Passport nr

Country of residence

Tax type - reg or not
Tax jurisdiction
Income Tax number
Cellphone number
Email address
Physical address
Place of birth

Co/trust/other:
Registered name
Registration number

SA taxpayer?

SA Tax Reference number

Indiv/Rep:

Initials and surname
ID/Passport nr
Passport country
Passport issue date

SA taxpayer?

Tax jurisdiction

SA Tax Reference number
Cellphone number

Email address

Physical address

Place of birth

Co/trust/other:
Registered name
Registration number

Income Tax Number

A
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Registration of trust as taxpayer - from 14 Feb 2023
V¥ SARS Trust Registration

South African Revenue Service

ADD INDIVIDUAL

INDIVIDUAL 1
Ownership Type® ———— Place of Birth* Country of Residence *
[- Founder - Name* Surname* South Africa - South Africa -
Founder
Tax Type* Tax Juristiction*
Trustee ID Number* Income Tax - Income Tax Number* South Africa -
Beneficiary
Donor
Mobile Number * Email *
Protector
Unit Number Complex Name Street Suburb/District * City/Town*

Postal Code *

TRUST«@ Shd=y
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Registration of trust as taxpayer - from 14 Feb 2023

ADD ENTITY

ENTITY 1
Beneficial Ownership Type Entity Type*
( Founder - Company - Registered Name *
Tax Type*©
Company Registration Number* Income Tax - Income Tax Number *
ADD REPRESENTATIVE
REPRESENTATIVE REPRESENTATIVE 1
Place of Birth* Country of Residence *
Name* Surname* South Africa - South Africa -
ID Type* Tax Type ™
South African ID Number - ID Number* Income Tax - Income Tax Number *

Tax Juristiction * Mobile Code*
South Africa - - Mobile Number* Email *




TRUST TAX RETURN




Expanded tax reporting (ITR12T) from 2023
YOA - 20 June 2023

Particulars - Company (CIPC registered) / Trust / Other

Beneficial Owner Category ~ Founder () Trustee Beneficiary @] Donor O

Protector O
| Registered Name
| Trading Name
|Cntwany.fCC.fTruisJeg Ma. ] ITaxpayerRefNo.'

Unit No. | ] Complex (if applicable)
Street No. | ] Street / Farm Name
Suburb / District |

City { Town |

Country Code (e.g. South Africa = ZA)

ntative

==

Is the individual registered for tax in South Afica? ¥ (0 N (0

[ Passport No.

| Email
Unit No. Complex (if applicable)
Street No. Street { Farm Name

Suburb f District

City { Town

Country Code (e.g. South Africa = ZA) v Tax Jurisdiction W Postal Code
SARS_2022 LookFeel ITR12T_ 00,

= .
Place of Birth v




Expanded tax reporting (ITR12T) from 2023
YOA - 20 June 2023

Beneficial Ownership

Trust Type

Inter-vivas Trust I:l

Beneficial Owner Details

Specifiy the number of Beneficial Owners L e

Entity Type

Entity Type Indnvidual Company | Trust
Beneficial Owner Category Founder Trustee
Initials ‘Surname

Is the individual registered for tax in South Afica? ¥ > N

Passport No.

Emai

Unit No.

Street No.

Suburb / District (
City { Town

Country Code (e.g. South Africa = ZA)

Testamentary Trust I:I

Foraign Trust
fl‘?mesidenljzl Trust) I:I

Special Trust Type A - Inter-vives I:l

Other

Beneficiary -] Donor

1D No.

Taxpayer Ref Mo

Issue Date
cyymmon EE2

Passport Country W Place of Birth

Cell No.

Complex (if ap

Street / Farm Name

v Tax Jurisdicion W Pastal Code

Special Trust Type A - Testamentary I:I

v

Special Trust Type B - Testamentary I:l

A

A
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Expanded tax reporting (ITR12T) from
2024 YOA

» Expanded Beneficial Ownership reporting - Reporting of unnamed
beneficiaries
» Comprehensive Guide to the Income Tax Return for Trusts (effective date
16 September 2024)

d)  To complete unnamed beneficiaries, select the "Other" option and provide the following information.
i) The description as per the Trust instrument of the unnamed beneficiaries
i) A short description of what is meant with or detail of this category of beneficial owners

> Pre-populated Beneficial Ownership data - 2023 tax return - pre-
populated in 2024 tax return
» Capturer to verify the accuracy of pre-populated data

A
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Representative Taxpayer

Does the Trust confirm that the person appointed as a trustee has not been disqualified it.0. s6 of Y O) N (8)
the Trust Property Control Act?

Please note that where the trustee has been disqualified in terms of s6 of the Trust Property Control Act,
you are required to update the details of the trustee using the "Registration, Amendment and Verification (RAV01)
form on eFiling.”

Was this reported
to Master + BO

Register updated?

A
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Section 246 of Tax Administration Act -
Public Officer

2. Section 6 of the Trust Property Control Act, 1988, is hereby amended by the
insertion after subsection (1) of the following subsection:
“(1A) A person is disqualified from being authorized as a trustee if the person—
fa) 1is an unrehabilitated insolvent;

() has been prohibited by a court to be a director of a company, or declared by a
court to be delinquent in terms of section 162 of the Companies Act, 2008 (Act
No. 71 of 2008), or section 47 of the Close Corporations Act, 1984 (Act No.
69 of 1984);

{c) is prohibited in terms of any law to be a director of a company;

fd) has been removed from an office of trust, on the grounds of misconduct
involving dishonesty;

fe) has been convicted, in the Republic or elsewhere, and imprisoned without the
option of a fine, or fined more than the prescribed amount in terms of section
69 of the Companies Act, 2008, for theft, fraud, forgery, perjury or an
offence—

(i) involving fraud, misrepresentation or dishonesty, or money laun-
dering, terrorist financing or proliferation financing activities as
those terms are defined in section 1(1) of the Financial Intelligence
Centre Act, 2001 (Act No. 38 of 2001);

(ii) in connection with the promotion, formation or management of a
company, or in connection with any act contemplated in section
69(2) or (5) of the Companies Act, 2008; or

(iii) under this Act, the Companies Act, 2008, the Insolvency Act, 1936
(Act No. 24 of 1936), the Close Corporations Act, 1984, the
Competition Act, 1998 (Act No. 89 of 1998)., the Financial
Intelligence Centre Act, 2001, the Financial Markets Act, 2012 (Act
No. 19 of 2012), Chapter 2 of the Prevention and Combating of
Corrupt Activities Act, 2004 (Act No. 12 of 2004), the Protection of
Constitutional Democracy Against Terrorist and Related Activities
Act, 2004 (Act No. 33 of 2004), or the Tax Administration Act, 2011
(Act No. 28 of 2011);

(f) is subject to a resolution adopted by the Security Council of the Umnited
Nations when acting under Chapter VII of the Charter of the United Nations,
providing for financial sanctions which entail the identification of persons or
entities against whom member states of the United NNations must take the
actions specified in the resolution: or

(g) is an unemancipated minor, or is under a similar legal disability.

(1B) A disqualification in terms of subsection (1. A)(d) or () ends at the later ol

Zig



Section 246 of Tax Administration Act -
Public Officer

(ax) five wears after the date of remowval from office, or the completion of the
sentence imposed for the relevant offence, as the case may be; or

(&) one or more extensions, as determined by a court from time to tGme, on
application by the MWlaster in terms of subsection (1C).

(1C) A disgqualification in terms of subsection (1.A))F) ends when the Security
Council of the United INations takes a decision to no longer apply that resolution to
a person contemplated in that subsection.

C(1ID)y At any time before the expiry of a person’s disqualification in terms of
subsection (1AM d) or (e)—

{ecz) the MZWaster may apply to a court for an extension contemplated in subsection
(1B bH); and

(&)  the court may extend the disgualification for no more than five vears at a time,
if the court is satisfied that an extension is necessary to protect the public,

having regard to the conduct of the disqualified person up to the time of the

application.

(1E) A court may exempt a person from the application of any provision of
subsection (1AM a). (c). (d) or (e).

(1F) The Registrar of the Court must, upon—

(ez) the issue of a seguestration order;

(&)  the issue of an order for the remowal of a person from any office of trust on the
grounds of misconduct involving dishonesty: or

fc) a conviction for an offence referred to in subsection (1A)(e),

send a copy of the relevant order or particulars of the conwviction, as the case may

be, to the hZWiaster.

(1G) The MWMaster must notify each trust which has as a trustee to whom the order
or conviction relates, of the order or conwviction.

(1H) (a) The Master must establish and maintain in the prescribed manner a
public register of persons who are disqualified from serving as a trustee, in terms of
an order of a court pursuant to this Act or any other law.

(&) The prescribed requirements referred to in paragraph () must be prescribed
after consultation with the MNinister of Finance and the Financial Intelligence
Centre, established by section 2 of the Financial Intelligence Cenire Act, 2001 (Act
MNo. 38 of 2001).7".




FINE TRIGGERS 2 AND 3:
TRUSTEES’ INTERACTIONS WITH

ACCOUNTABLE INSTITUTIONS?
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Trustees’ interactions with Accountable institutions

< Become a FIC “expert” to identify who are accountable institutions

< New subsection 11(1)(e) (Section 11 - Registration and identification of trust
property) - record details of accountable institutions which trustees use as agents
to perform trustee functions and who provide any services to trustees

< New subsection 10(2) (Section 10 - Trust account) - a trustee to disclose their
position as trustee to any accountable institution with which the trustee engages in
that capacity, and to make it known to that accountable institution

< Paperwork!!!!!
< Discipline - Engagement Letter, indemnify!
< Resolution of board of trustees
< Confirmation to accountable institution - in writing

Careful FIC can cross-check between what trustees do (as required by law) and what
accountable institutions do (as required by law)

Therefore REALTIME! Do not leave to catch up every now and again!

A

Get a system to collect evidence and track trustee discipline! TRUST«»EEZE®
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ACCOUNTING MENU =

% Transacting Entities - The Existing Demo Trust

TRANSACTING ENTITIES CONNECTED PEOPLE ACCOUNTABLE INSTITUTIONS TRUST ORGANOGRAM

Name Actions Connections Accpuntable Click the £ i
Institutions

Accountant Demo (Pty) Ltd (Accountant) @ i,..i e i,.i o Click the &d
Company - accountant H
Beneficiary DemoTrust (Beneficiary) @ Cd ed o

Individual - beneficiary H H

Company Transacting (Third party) @ /1 ot W e e

Company - third-party H H

First National Bank (Third party) O | Ced W Rud o

Company - third-party H H

Founder DemoTrust (Beneficiary) @ i,,,i i,,,i o

Individual - beneficiary
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Penalties for Non-Compliance

A trustee commits a criminal offence if they fail to -

(a) disclose to an accountable institution that they engage with in the capacity of a
trustee that the relevant transaction or business relationship relates to trust property;
(b) record the details of accountable institution prescribed in regulation 3B;

(c) establish and record the beneficial ownership information of a trust prescribed in
regulation 3C;

(d) keep an up to date record of the beneficial ownership information prescribed in
regulation 3C;or

(e) lodge a register of the beneficial ownership information prescribed in regulation 3C

with the Master of the High Court.

A trustee who is convicted of any of the offences referred to above will be liable to a

fine of up to R10 million, or imprisonment for a period of up to five years, or to both

A

such fine and imprisonment. TRUST({)»EEZE®
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ARE YOU AN ACCOUNTABLE INSTITUTION?
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Where was the FIC?

» Before the amendment of the FIC Act in 2022, boards of executors, trust
companies, and individuals that invest, keep in safe custody, and control or
administer trust properties were regarded as DNFBPs.

» Following South Africa’s greylisting in early 2023, the FIC has collaborated with
various stakeholders to remove the country from the grey list, aiming for early
2025.

» The General Laws Amendment Act and the POCDATARA Amendment Act, which
came into effect on 29 December 2022 and 31 December 2022, respectively,
have expanded and enhanced the FIC’s legal mandate, powers, and functions.

» The amendments to Schedules 1, 2, and 3 of the FIC Act, effective 19 December
2022, have significantly broadened its scope.

> Before legislative changes, approximately 43,000 entities registered in FIC
database, with only around 4,000 supervised. The remainder overseen by South
African Reserve Bank (SARB) (670) and Financial Sector Conduct Authority
(FSCA) (9,247). DNFBP supervisors were tasked with overseeing DNFBPs.

» The legislative changes removed DNFBP supervisors, with the FIC assuming
supervisory function under the FIC Act. As a result, the number of entities
under supervision of the FIC has risen to over 53,000 (84%) out of 63,000, of
which TCSPs are 5,300.

A
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Where was the FIC?

> In December 2022, FIC was legally mandated as sole supervisor of non-
financial sectors, which include legal practitioners, TCSPs, estate agents,
casinos, credit providers, the South African Post Bank, high-value goods
dealers, and crypto asset service providers, as outlined in Schedule 1 of FIC
Act.

> A TCSP is defined as any individual or entity that, in ordinary course of
business, assists clients in creation, operation, and management of external
company, foreign company, close corporation, or trust.

» Directive 6 - requiring certain accountable institutions listed in Schedule 1
of FIC Act (Legal practitioners (item 1), Trust and company service
providers (item 2), Estate agents (item 3), and Gambling institutions (item
9)) to submit information regarding their understanding of money
laundering, terrorist financing, and proliferation financing risks through risk
and compliance return (RCR). As of March 2024, only 1,110 TCSPs submitted
RCRs.

» The number of registered TCSPs increased over years:

> 247 (as at March 2022)
> 318 (as at March 2023) )

> 1,680 (as at March 2024) TRUSTC)»EEZE®

We 9(4;;&9044,

v



Where was the FIC?

»The number of registered TCSPs increased over the
years as follows:
»247 (as at March 2022)
»318 (as at March 2023)
»>1,680 (as at March 2024)

»0Of the 286 companies penalised from November 2023 to
November 2024, only 23 were TCSPs. However, it is
reported in the industry that the FIC is reaching out to
more TCSPs.
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Promulgated an effective 19 December 2022, but
nothing happened?

» No formal transitional provisions communicated, but the FIC stated
in a media release that in the first 18 months (19 June 2024) from
the date of commencement of the amendments - FIC and
supervisory bodies will focus on entrenching the FIC Act risk and
compliance provisions and implementation for new “accountable
institutions”

» Supervisory bodies to conduct inspections and, where warranted,
issue remedial administrative sanctions (risk-based approach) -
correct identified areas of non-compliance

» New sectors, including TCSPs - no financial penalties for non-
compliance with the FIC Act during the transitional 18-month period

» Audits and fines picking up now - be aware!!!

TRUST- WEEZE®
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Who are “accountable institutions” for FIC? -
from 19 December 2022

» Definition dealing with trust and company service providers (item 2
in Schedule 1) in the Financial Intelligence Centre Act

» Based on activity - therefore includes different professions -
financial institutions/legal professionals and accountants - only in
respect of clients that fall within the TCSPs activities

» FATF Recommendation 22 - Institutions regarded as designated non-
financial businesses and professions (DNFBPs) - includes TCSPs;
therefore to be regulated from an anti-money laundering,
combating terrorist financing and proliferation financing
perspective

A
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Why are TCSPs targeted?

Given the unique nature of the services they offer, TCSPs are vulnerable to
abuse by entities seeking to misuse corporate structures to facilitate the
movement of illicit funds

Accountants: Bringing in the ‘gatekeepers’ into the FIC fold, as accountants
are often viewed as providing access into the financial system by acting as
intermediaries in terms of financial transactions. Specialised tax services
such as tax opinions could be seen as “creation, operation or management”.

< Creation includes the registration or administrative processes with
relevant government organisations for the client to commence with
trading using the type of institution

< Operation of the company entails the assisting with the daily operations
of the client

< Management would entail managing the company, for example being on
the board of management and making management decisions regarding
the company

NO BLANKET INCLUSION/EXCLUSION! TRUST({)»EEZE®
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Why are TCSPs targeted? (cont.)

Guidance ito Section 4(c) of the FIC Act:

PUBLIC COMPLIANCE COMMUNICATION No. 6A (PCC 6A) - guidance on trust
and company service providers as item 2 in Schedule 1 of the Financial
Intelligence Centre Act, 2001 (Act 38 of 2001)

Replaced old PCC 6

Objective: Provides clarity on item 2 of Schedule 1 + highlights vulnerabilities
faced by TCSPs + provides risk indicators when determining ML (Money
Laundering), TF (Terrorist Financing) and PF (Proliferation Financing) risks in
clients

Authoritative in nature - Non-compliance where guidance have been
provided - may result in enforcement action. If not followed guidance, then
have to demonstrate that it complied with obligations under FIC Act in
equivalent manner

A
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6 June 2023 FIC presentation

> Invite topic: Registration, RBA & FICA obligations: Accountants

> Presentation topic: Registration, risk-based approach and
compliance obligations of trust and company service providers

» PCC 6A (Draft):
> ‘operation or management’ - accounting, auditing and tax
services (tax returns, PAYE and VAT schedules on behalf of

employers)

BUT IT CHANGED ON 18 AUGUST 2023! SO IGNORE!
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Schedule 1, item 2 (TCSP) - Trusts

A “board of executors or a trust company or any other person that invests, keeps in
safe custody, controls or administers trust property within the meaning of the Trust
Property Control Act, 1988 (Act 57 of 1988)” replaced with:

({3

(c) A person who carries on the business of creating a trust (trusts created between
parties (inter vivos); includes trusts both established locally (i.e. in South Africa) and
foreign trusts (i.e. trusts established outside of South Africa)) arrangement for a client.
(d) A person who carries on the business of preparing for or carrying out transactions
(including as a trustee) related to the investment, safe keeping, control or
administering of trust property within the meaning of the Trust Property Control Act,
1988 (Act 57 of 1988).”

Therefore - when registering trust, when doing trust admin and/or when trustee (as
business)

The following trusts are excluded from the TCSP definition, as read with Section 1 of
the FIC Act:

< Trusts created by a testamentary disposition

< Trusts created by a court order

< Trusts created for person under curatorship

< Trusts created by the trustees of a retirement fund in respect of benefits payable to

A

the beneficiaries of that retirement fund TRUST«»EEZE®
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PCC 6A - Schedule 1, item 2 (TCSP)

Public Compliance Communication 6A guidance on the definition regarding a trust

and company service provider as Item 2 in Schedule 1 of the Financial Intelligence

Centre Act - 18 August 2023

> “Person” refers to both natural persons and legal persons

> “Carries on the business of” is not defined in the FIC Act. The ordinary meaning of
the term, within the context of the FIC Act is applied

> “Business” is that of a commercial activity or institution, as opposed to a
charitable undertaking or government institution. Therefore, persons who are
appointed as providing TCSP functions in a personal capacity, as opposed to doing so
on a commercial basis as a feature of their business for clients are not required to
be registered as a TCSP. A commercial basis includes where a person offers such
TCSP activities to be conducted as part of their service offering, regardless of the
number of clients that take up this service.
» Trustee - when trust services activity performed is done as part of a business

basis????
> Client - entered into a business relationship/single transaction with accountable
institution
» Excluded if providing TCSP activities as employee for employer’s legal structure

A
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Schedule 1, item 2 (TCSP)

Schedule 1, item 2(a)(i) (aa), (bb) and (cc) EXCLUDES:

¢

Recording/capturing/book-keeping

< Administrative submissions for legislative purposes; e.g. tax
returns

< Activities not amounting to decision-making within client’s
business activities

< Activities that do not steer, impact or influence client’s business
operations

< Statutory functions - liquidation of entity/business rescue - not
“operations” or “management”

TRUST« EEZE®
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PCCA 6A Schedule 1, item 2 (TCSP) - Registrations

< Register either as company service provider, trust
service provider, or both

< Nothing to do with profession - activity based

< Obligations of registration and other FIC Act
requirements applies to accountable institution, not
individually to each professional employee - no
separate registration

< Dual registration - if performing TCSP functions and
registered under other items (Draft PCC 5D)

TRUST HEERE
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Public Compliance Communication PCC 6A - Guidance
on trust and company service providers for the
purpose of schedule 1 of the FIC Act - Risk indicators

» TCSPs are included as accountable institutions given their susceptibility to
exploitation by those looking for methods to launder criminal proceeds or
raise funds for terrorist activity.

> Legal persons i.e. business entities, can be used to attempt to disguise
beneficial ownership, and the TCSP's involvement therein could provide an
appearance of legitimacy

> Shelf companies may be used to conceal beneficial ownership, or enhance
the perception of legitimacy - create the impression that the company is
reputable and trading in the ordinary course because it has been in
existence for many years and complicating structures to conceal beneficial
ownership

» TCSPs are considered to be gatekeepers in providing potential access points
into the financial system for criminals to do business with financial
institutions without revealing their own identities.

> Multiple engagements across different services could intensify the
disguising of a potential criminal entity or trust to such an extent that the
client’s identity is mainly linked to the TCSP themselves. TRUST«»EEZ E®
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Inherent ML, TF or PF risks posed by the TCSP
sector

» Disguising ultimate beneficial owners through a corporate structure,
to limit the detection of a sanctioned or designated person, an
associated sanctioned person, a politically exposed person (PEP),
such as a foreign politically exposed person (FPEP) or domestic
politically exposed person (DPEP), a prominent influential person
(PIP) or a person linked to criminal activity

» Facilitating the movement of illegal proceeds from a foreign
client’s country to South Africa - source of funds and wealth

» Companies based in foreign countries hiding the origin of their
money, while attempting to distance themselves from the source of
funds and to avoid paying tax in South Africa

TRUST- WEEZE
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Risk in the ordinary course of business for a TCSP:

» The client is using multiple companies or trusts which add layers of complexity to
the ownership where those layers seem unnecessary e.g. trusts where the
beneficiary of a trust is another trust.

» Other professionals are assisting customers to use schemes that can disguise income,
assets or ownership of such assets.

» The number of intermediaries or professionals used seems unnecessary, or at the
outset, it is apparent that there is no need for a professional TCSP.

> Establishing a business primarily for the purpose of collecting funds from various
sources, which are then transferred to local or foreign bank accounts that have no
apparent ties to the legal entity.

» The transfer of funds in the form of “forgivable loans" to individuals from trusts and
shell companies but the loans make little or no business sense. The loans repayments
may be for comparatively small amounts to the amount loaned or for excessively
long periods of time (e.g. repayment is over the course of 10 or 15 years.) A
forgivable loan is a form of loan in which its entirety or a portion of it can be
forgiven or deferred for a period of time by the lender when certain conditions are
met.

» Appearance of the same parties in multiple transactions within a short period of
each other. Specifically, where it would make no business sense or logically
impossible to enter such transactions within a short time.

» The purchase of companies that have no obvious commercial purpose. TRUST<

» Companies which continuously make substantial losses. e s
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Client risk indicators:

» A company is registered by a non-resident with no links or activities in South Africa or the jurisdiction where the

company is established.

The parties are native to, resident in, or incorporated in a high-risk geographic area.

The money flow generated by a company is not in line with its underlying business activities.

The client is unwilling or refuses to provide information including documentary evidence of himself or beneficial

owners of trusts or companies.

» The client is involved with transactions for themselves or on behalf of a company that does not match their
background.

» The beneficial ownership is veiled in complexity, making it impossible to determine who is the ultimate beneficial
owner.

» The client is secretive about the reasons for and the way a company structure is being set up.

» Searches on a client or close associates show adverse media attention, or they have been disqualified from
professions due to convictions of dishonesty or association with bribery in relation to contract procurement or
tenders.

> Where the client is or appears to be acting on behalf of another person but is unwilling to provide the names of
the person they are acting on behalf of.

> The person acting as a director or representative does not appear to be a suitable representative or does not
appear to have the expertise that the role requires.

> Clients whose owners or directors that have a lavish lifestyle that appears to exceed known sources of income.

» Frequent changes in ownership, officers, beneficiaries, or trustees.

> lrregularity or limited duration of the client relationship. Once-off engagements for the establishment of complex
trust, company or other arrangements involving legal entities without ongoing involvement from the client.

> Where there is a suspicion that the client’s directors or the ultimate beneficial owner are designated individuals
on a targeted financial sanctions list or a resolution of the United Nations Security Council (UNSC.)

» Where the customer requests that a company or legal entity is registered with a designated person (in terms of a
targeted financial sanctions list or UNSC resolution) as the director, trustee or any other beneficial owner of such

A

entity. TRUST<> EEZE®
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You qualify as “accountable institution”, now what?

< Registration with the FIC

< Submitting regulatory reports to the FIC, including cash threshold reports
and suspicious and unusual transaction reports

< Implementing a risk-based approach to customer due diligence including
customer identification and verification

< Develop, document, maintain and implement a risk management and
compliance programme (RMCP)

< Obligation to keep certain records

< Evaluation of all clients information to identify designated persons or
entities that are listed on the targeted financial sanctions (TFS) list in
terms of Section 26A of the FIC Act or the TFS list as published in terms of
the Protection of Constitutional Democracy Against Terrorist and Related
Activities Act 2004

< Determine whether clients are foreign prominent public officials or
domestic prominent influential persons

< Implement a compliance function and appoint a person responsible for

A

compliance TRUST«»EEZE®
< Train employees on how to comply with the FIC Act 7 We quide you



0
FIC Reporting

Reports that can be submitted

» Section 29
Suspicious and » Suspicious and unusual transaction report (STR)
unusual fransaction < » Suspicious or unusual activity report (SAR)

report (STR) + Terrorist financing activity report (TFAR)
» Terrorist financing transaction report (TFTR)

Cash hreshold renort + Section 28
ash threshold repo ,
CTR) Cash threshold report (CTR)
Terrorist property : Sectioq 4
report (TPR) » Terrorist property report (TPR)

» Accountable institutions only




SARS’s initiatives

eficial ownership |
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SARS - “Trust Filing Season: Form and System

Changes to be Introduced from 23 June 2023

< Managing tax compliance matters

< Trustees reminded that trusts are included in the definition of a
“person” in terms of the Income Tax Act

<> Representative taxpayer (trustee/s) has a responsibility to register all
trusts for income tax purposes - includes “dormant trusts”

< All trusts to submit tax returns annually during return filing period
Imperative that all representative taxpayers of trusts (trustees) ensure
compliance in this regard - including dormant trusts!

TRUST«;UEE&Zg =



63

“Trust Filing Season: Form and System Changes to
be Introduced from 23 June 2023 (cont.)

< Information on donors/funders of the trust:

<~ Additional questions added to the Income Tax Return Wizard to
determine if amounts were deemed to have accrued to a
donor/funder in terms of Section 7 during the relevant year of
assessment.

<~ Donors or funders (where deeming provisions of Section 7 apply) must
declare trust income and capital gains attributed to them. A proper
trust administration/accounting system will be required to keep track
of this very complicated calculation.

< Beneficial Ownership Declaration - beneficial owners and those who may
gain financially from the proceeds of the trust need to be reported.

< Tax practitioners and trustees must take note that updated
“beneficial ownership” information is also to be provided to the
Master on an ongoing basis.

% Feb vs real-time TRUST- WEEZE
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“Trust Filing Season: Form and System Changes to
be Introduced from 23 June 2023 (cont.)

< Some important changes to the Income Tax Return for Trusts
(ITR12T), with effect from 23 June 2023(cont)

< A new requirement to upload mandatory supporting documents with the tax
return

<~ All mandatory supporting documents must be uploaded and submitted with the trust
tax return, including the trust instrument, annual financial statements and
resolutions/minutes of trustee meetings. The requirements will vary according to
the trust type.

< Requires legally required documents to be complete, accurate and kept up to
date in a real-time fashion. To perform this function manually, possibly relying on
others to provide you with same will be a time-consuming, costly, risky approach.

A
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“Trust Filing Season: Form and System Changes to
be Introduced from 23 June 2023 (cont.)

< Beneficiaries of the trust

<~ Beneficiaries of a trust must declare income that was vested in them
by the trust during the year of assessment in their respective income

tax returns.

<~ This information will have to balance back to the new IT3(t)’s which
trustees have to annually submit to SARS, based on distributions made

to beneficiaries.
< The IT3(t)’s will have to be submitted before the trust tax returns are
due - September each year.

< Provisional tax - trust/beneficiary/funder???

A
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Government Gazette - 30 June 2023

RETURNS OF INFORMATION TO BE SUBMITTED BY THIRD PARTIES IN TERMS
OF SECTION 26 OF THE TAX ADMINISTRATION ACT, 2011 (ACT NO. 28 OF
2011)

The following persons are required to submit a return as specified in
paragraph 3:
A “trust” as defined in section 1 of the Income Tax Act, that is a “resident” as

defined in that section, or a non-resident that is required to submit an annual
income tax return,

here two or more members of the public invest money, or
other assets together - unit trusts, mutual funds, etc

excluding—

<~ a Collective Investment Scheme as defined in the Collective Investment
Schemes Control Act, 2002, a “portfolio of a collective investment scheme”
and any “portfolio of a hedge fund collective investment scheme”

< an Employment Share Incentive Scheme Trust

TRUST« EEZE
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Government Gazette - 30 June 2023 (cont.)

Column 1: Person Column 2: Information Column 3: Form
mentioned in concerning
paragraph
2.15 Any amount vested ina  IT3(t); or
beneficiary: Data compiled in
* Income (nett of accordance with SARS’
Expenditure) Business Requirement
« Capital gains Specification: IT3 Data
« (Capital amounts Submission

Purpose: distributions;
not risk info requested

in tax return




Government Gazette - 30 June 2023

RETURNS OF INFORMATION TO BE SUBMITTED BY THIRD PARTIES IN TERMS
OF SECTION 26 OF THE TAX ADMINISTRATION ACT, 2011 (ACT NO. 28 OF
2011)

Due date for submitting a third party return:

< In respect of persons listed in paragraph 2.15:

< The returns mentioned in the above Table, containing all prescribed
information in respect of the period from 1 March to the end of February,
must be submitted by 31 May of each year. [Now September 2024 - SARS
communication 10 November 2023]

Manner of submitting a third party return:

< Declarations in respect of third party returns must be submitted
electronically using the designated SARS electronic filing service.

Alternative arrangements with SARS:

< SARS may agree that a person, who is required to submit a return in
accordance with this Schedule, may submit a return in respect of a
different period, upon an alternative date and in an TRUST EEZE

alternative manner, as the case may be. e guide
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15 September 2023 - “Enhancements to Trust

Beneficial Ownership Information”

SARS’ aim is to record all beneficial owners of registered Trusts in order to
comply with Financial Action Task Force (FATF) requirements.

Information must be submitted via e-Filing, including:

< Organogram, illustrative, or schematic diagram depicting effective
control of Trust. Where Beneficial Ownership is in the form of other
legal arrangements or legal entities, this should be provided in
separate attachment.

<> An Excel spreadsheet containing above information; or

< Such other document(s), which will elaborate on Beneficial
Ownership in relation to Trust.

When capturing the beneficial ownership information, it is mandatory for
the current year’s return that at least one document be submitted that
relates to beneficial ownership information.

All minutes, excluding those dealing with internal trustee governance
arrangements and/or administrative matters, must be submitted.

TRUST«;}E% =3



Who is who in the zoo?
Know their requirements

Master

Trustee/ Enforcemen FAT I: SARS Trustee/
Acc. Inst. agencies Rep

FIC
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ADMINISTRATIVE EFFICIENCY

The increased regulatory burden necessitates efficient
administrative processes to ensure compliance without
compromising the quality of trust management

A
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NOCLAR (Non-Compliance with Laws and
Regulations)

> SAICA is a member of the International Federation of Accountants (IFAC), which
requires SAIPA members to comply with international standards of ethics and
conduct in terms of Code of Ethics, including the Non-Compliance with Laws and
Regulations (NOCLAR)

> Responsibilities require from you to deal with non-compliance of trustees and
directors/shareholders with relevant laws, especially those that have a direct effect
on financial statements and those that may be fundamental to operations of trust or
company or may cause material penalties (especially considering the recent law
amendments).

» Depending on your assessment of the adequacy of the response by trustees and
directors/shareholders after reporting to them, further required action may include:
> Disclosing the matter to an appropriate authority (even if not required by law),
» Resigning or otherwise withdrawing from the relationship, and informing a

successor accountant accordingly.

» Do the right thing!

A
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