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Dear Madam

SUBMISSION - ANNEXURE C 2018 BUDGET REVIEW

1. We present herewith our written submissions on the request for Annexure C 2018 on behalf
of the South African Institute of Chartered Accountants (SAICA) National Tax Committee
(NTC), as set out in Annexure A.

2. Our submissions include a combination of representations, ranging from serious concerns
about the impact or effect of certain provisions to simple clarification or suggestions for
potentially ambiguous provisions, in relation to either existing sections or the latest
amendments to various sections of the Income Tax Act, 1962 (the Act), the Value Added
Tax Act (the VAT Act) and the Tax Administration Act 28 of 2011 (the TAA), as contained
in the Taxation Laws Amendment Bill, 2017 (TLAB2017) and the Taxation Administration
Laws Amendment Bill, 2017 (TALAB2017), respectively.

3. We also enclose a copy of our prior year Annexure C submissions for 2017, as Annexure
B, for ease of reference. We note specifically that with the exception of a few items,
National Treasury (NT) has largely not favourably considered our prior year submissions
and we would seek to engage with NT on why it believes the relevant proposals would not
be in the interests of the South African fiscal policy.

4. We indicate in each instance in Annexure B, the current status of the prior year's
submissions, noting whether the proposals have been implement by NT, and indicating
where the proposals were partially accepted by NT.

5. We have deliberately tried to keep the discussion of our submissions as concise as
possible, which does mean that you might require further clarification. In this respect, you
are more than welcome to contact us in this regard.


mailto:mmule.majola@treasury.gov.za
mailto:acollins@sars.gov.za

6. As always, we thank NT for the on-going opportunity to participate in the development of
the SA tax law.

Should you require any further clarification on any of the matters raised please do not hesitate
to contact us.

Yours sincerely

Tracy Brophy Pieter Faber
CHAIRPERSON: NATIONAL TAX COMMITTEE SENIOR EXECUTIVE: TAX
The South African Institute of The South African Institute of
Chartered Accountants Chartered Accountants
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ANNEXURE A

CATEGORY - INCOME TAX: INDIVIDUALS, EMPLOYMENT AND SAVINGS

Section 7C of the Act - Excessively broad ambit of section 7C in respect of loans

provided to companies in which a beneficiary of a trust holds participation or voting

rights exceeding 20% (TLAB 2017)

Legal nature

7.

Section 7C(1) of the Act will apply (post the TLAB2017) where, inter alia, a natural person
or a company (at the instance of a natural person who is a connected person in relation to
that company) directly or indirectly provides a loan, advance or credit to a company in
which at least 20 per cent of the equity shares or voting rights can be exercised by a trust
that is a connected person in relation to the natural person or company that provided the
loan or by any beneficiary of that trust.

Detailed factual description

8.

10.

11.

12.

It is submitted that the ambit of section 7C is too wide and that the reference to the
participation or voting rights of a beneficiary of a trust that is a connected person in relation
to the natural person or company providing the loan, advance or credit will inevitably result
in section 7C applying to normal business loans.

The effect of the proposal, as currently worded, is that any natural person who is a
beneficiary of a trust and who holds at least 20 per cent of the equity shares or voting rights
in an operating company to which he or she has advanced an interest free or low interest
loan (even if there is no shareholding link between the company and the trust) will
potentially be affected if no interest is charged on the loan, or if interest is charged at a rate
less than the official rate.

This means that no causal link is required between the trust (where the targeted estate
assets would be housed, either directly, or through its ownership in a company) and the
company (as illustrated in paragraph 13 below). The section 7C provisions would now also
apply to a natural person even though his or her estate assets are fully included in the
estate, including the interest in the company.

This same point was raised in our TLAB2017 submission.

NT seemingly intended to address the following scenario:
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13. However, it now also applies to this scenario:
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Proposal

14. The reference in section 7C(1)(b)(ii)(bb) to “...or by a beneficiary of that trust...” should be
deleted.

Section 10(1)(k)(i) - Dividend tax exemption claim for employees

Legal nature

15. Section 10(1)(k)(i) of the Act contains three provisos with respect to dividends paid in
connection with employee share schemes, namely proviso (dd), (ii) and (jj), with effect from
1 March 2017.

16. These taxable dividends are included in the definition of "remuneration”, for PAYE
purposes, in paragraph 1 of the Fourth Schedule to the Act, with effect from 1 March 2017.

17. Consequently, such dividends will be exempt from dividends tax, in terms of section
64F(1)(l) of the Act, as they constitute income of the beneficial owner.
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Detailed factual description

18. In terms of section 64G(2), the company paying the dividend must not withhold dividends
tax if the beneficial owner of the dividend has, by the determined date, submitted to the
company the necessary declaration (of exemption) and undertaking (to notify the company
of any change in status).

19. Currently, in order to claim such exemption, the beneficial owner of the dividend (the
employee in receipt of the dividend) must complete a declaration and undertaking in the
format suggested in Appendix G of the SARS BRS: Administration of Dividends Tax
(DTD(EX)).

Persons impacted

20. Whenever an employer processes a non-exempt dividend through payroll and subjects
that amount to PAYE, it is essential that dividends tax is not also withheld from the same
amount. It is impractical, however, for all affected employees to complete and submit a
DTD(EX) form to the employer on a timely basis, as this is an administratively onerous
requirement on the employee.

21. This is particularly the case where the company paying the dividend may be different to
the employer, as is often the case in large corporate groups.

Proposal

22. It is proposed that section 64G(2) be amended to permit an employer to complete and
submit the necessary declaration and undertaking on behalf of all affected employees, in
cases where taxable dividends are subject to PAYE.

23. It is furthermore proposed that a specific version of DTD(EX) be developed by SARS (and
included in an updated BRS) which permits the exemption to be claimed by means of a
bulk declaration and undertaking to the paying company, wherein all relevant employees
and their tax reference numbers are listed.

24. Please also see the proposals in relation to the company under Domestic Business
Taxes below.

Amendment to section 10(1)(nB) - Relocation allowances

Legal nature

25. Section 10(1)(nB) of the Act grants an employee an exemption on costs incurred by the
employer for an employee who relocates for work purposes. In the exemption, the
qualifying costs (travel expenses, costs of selling previous place of residence and costs
for temporary accommodation) were not subject to tax. Furthermore, the section provided
for a discretion to be exercised by the Commissioner in allowing other relocation amounts
payable to be deemed non-taxable.
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26. In practice, an allowance amount equal to one month’s gross salary of the employee was
accepted as a reasonable allowance to allow the employee to cover certain other
expenses.

27.In 2015, the discretion afforded to the Commissioner to deem certain relocation based
payments to be non-taxable was removed from the section, thus resulting in the relocation
allowance being fully taxable in the hands of the employee.

28. The amendment was effective 1 March 2016.

Factual description

29. The costs incurred by an employer on behalf of an employee relating to the relocation of
employees previously assisted employees who were not in a financial position to relocate,
to enable them to settle in to their new location quickly and to fund any expenses that may
have arisen by the employer’s request to relocate.

30. Given the current economic conditions, it may be challenging for employees to afford the
relocation expenses and may result in a lack of appetite for relocations by employers and
employees. From an employer perspective, this change may result in the employers having
to bare the tax incurred by the employee as a result of the relocation.

Persons impacted

31. All employees who are required to relocate for work purposes are negatively impacted by
the lack of a dispensation in this regard.

Proposal

32. A dispensation similar to what was previously available, whereby employees were able to
relocate without bearing the costs of such relocation or any tax thereon if such costs were
borne by their employer, needs to be reconsidered in the current economic climate.
Therefore, we propose the inclusion of a threshold to allow for an allowance to be paid that
will be regarded as non-taxable.

33. A possible suggestion might be to allow for 15% of annual remuneration as an allowable
non-taxable allowance for relocation purposes, alternatively a value or percentage can be
linked to the remuneration proxy definition already contained in the Act.

34. However, irrespective of how this dispensation is achieved, we request that a workshop be
held to discuss and debate potential solutions in order for relief to be provided to employees
in this regard.
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Section 10(1)(0)(ii) - Foreign income exemption (TLAB2017)

Legal nature

35. The Taxation Laws Amendment Bill No. 27 of 2017 amends section 10(1)(o)(ii) of the Act
with the insertion of a R1 million threshold applicable to the exemption.

Detailed factual description

36. While the amendment is significantly more workable than the proposal in the draft
legislation, there are still a number of concerns in this regard.

37. No amendments have been made to either employees’ tax or provisional tax provisions
under the Fourth Schedule, which provide clarity on the mechanism to be used in order to
implement the threshold and the resultant (double) tax that will be suffered by the impacted
individuals.

Persons impacted

38. South African residents working abroad and earning foreign remuneration.

Proposal

39. We submit that this amendment to section 10(1)(0)(ii) has been considered in isolation and
that the proposed amendments should be reconsidered taking into account the
practicalities of implementing this change, i.e. the other tax collecting mechanisms within
SARS that are impacted.

40. We therefore propose that extensive consultation is required to workshop the practical
hurdles which will need to be overcome in order to ensure that no double tax is suffered.

41. In addition, we propose that further legislative amendments to the Fourth Schedule, as well
as changes to the way in which the foreign tax credit provisions contained in section 6quat
of the Act are administered, may be required to facilitate an effective change in the tax
policy in this regard.

Para 11B Fourth Schedule - “Non-standard employment” definition inadvertently
deleted

Legal nature

42.In Act No. 23 of 2015, paragraph 11B of the Fourth Schedule to the Act was repealed
thereby removing the defunct Standard Income Tax on Employees (SITE) provisions with
effect from 1 March 2016.

43. Part of the provision which was repealed included the definition of “standard employment”,
which had wider impact beyond the SITE regime.
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Factual description

44.

45,

46.

47.

48.

Following from the definition of “standard employment” followed the concept of “non-
standard employment” for those employees who did not meet the criteria of “standard
employment”. If an employee was deemed to be in non-standard employment, a standard
fixed rate of 25% was applied to the remuneration earned.

The Employers’ Guide however retains the concepts of both standard and non-standard
and refers to non-standard as follows:

Any employment which cannot be classified under Standard or Deemed Standard
employment.

Workers are employed on a daily basis and are paid daily, for example:
e (Casual commissions paid, such as spotter's fees;

e Casual payments to casual workers for irregular services rendered or
occasional services;

e Fees paid to part-time lecturers;
e Honoraria paid to office bearers of organisations, clubs, etc

The Guide further provides that employees’ tax will be determined on non-standard
employment as follows:

Non-standard employment income

Employees’ tax must be calculated and deducted at 25% on the balance of
remuneration.

With the repeal of the definition of “standard employment” there appears to be no basis in
law for the treatment of non-standard employment in such a manner and this creates legal
uncertainly regarding the application of the fixed rate.

This is a concept which is widely used in business for ensuring that PAYE is being paid on
remuneration where the employment relationship is a temporary one or is largely casual in
nature.

Persons impacted

49.

Temporary or casual employees, especially those who earn less than the threshold and
who now become subject to PAYE but have no tax liability.
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Proposal

50. We propose the reintroduction of the definition of “standard employment” in paragraph 1 of
the Fourth Schedule to the Act and the inclusion of the relevant rate in the tables to allow
for legal certainty, particularly as regards the application of a fixed tax rate of 25% for those
in “non-standard employment”.

Paragraph 13 Fourth Schedule — Furnishing of employees’tax certificates

Legal nature

51. Currently paragraph 13(5) of the Fourth Schedule to the Act places a duty on the employee
who has not received an employees’ tax certificate (an IRP 5) to apply to the employer for
such certificate, but requires no further action from the employee.

52. Paragraph 30(1)(f) creates an offence where an employer fails to comply with its
obligations to furnish employees with an employees’ tax certificate where PAYE has been
withheld.

53. Consequently, SARS has a legal obligation to compel the employer to comply by applying
the offence provision.

Factual description

54. Where an employer has not furnished its employees with an IRP5, and in many instances
not submitted its EMP501 reconciliation, but has withheld PAYE from its employees, the
employees are left in a very difficult position, as they cannot submit their tax returns, and
even if they do, SARS will not give them the PAYE credit but it will tax the income.

55. SARS has to date indicated that this is a matter between the employer and its employees,
notwithstanding its legal obligation to apply and enforce the tax Acts and the IRP5 is not a
document that flows from the labour law, unlike a payslip and employment contract.

56. Therefore, it is not created in terms of the employee/employer relationship but in terms of
the obligation imposed by the tax law on the employer with SARS as the custodian of
implementing the tax law.

Persons impacted

57. Employees who have not received their IRP5, including where the employer company is in
liquidation, business rescue or where the employer has absconded.

Proposal

58. It is submitted that paragraph 13 of the Fourth Schedule be amended to place a positive
obligation on SARS to act once the employee has complied with paragraph 13(5).

59. Furthermore, paragraph 13 should be amended to provide relief by allowing employees to
submit other evidence to SARS as proof of the withholding of PAYE from their
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remuneration that will be considered a payment of normal tax in terms of section 5 of the
Act.

Section 8(1)(b) — Business travel for call outs for standby employees

Legal nature

60.

61.

62.

Section 8(1)(b) of the Act allows an employee to claim the expense incurred for travelling
on business against any allowance or advance received from his or her employer, whether
as a fixed allowance or re-imbursive allowance. However, section 8(1)(b)(i) of the Act
states that private travel cannot be claimed.

Private travel is qualified as including travelling between the employee’s place of residence
and his or her place of business.

Section 8(1)(b) therefore does not distinguish between an employee travelling during his
or her normal hours of work from their residence to place or work, and an employee
travelling abnormal/after hours, such as standby and callout.

Factual description

63.

64.

65.

66.

Many emergency service professions including nurses, radiographers, policeman, fireman,
engineers, etc. are required to work normal working hours but also to be on standby for
certain ‘off duty’ times when an emergency happens which requires the assistance of
additional staff.

Given the nature of these professions, and the lack of such skilled professionals, these
practices have become standard practice.

The employee will in most instances be at his or her place of residence or another place
for private or domestic purposes when such a call out event occurs.

The current legislation will preclude the employee from claiming the expense incurred
against the allowance or advance received for such travel, resulting in a tax charge for
these employees, effectively reducing the amount recovered. This appears to be overly
punitive.

Proposal

67.

It is proposed that an exception be inserted into section 8(1)(b)(i) to exclude from private
travel, travel between work and home where such travel is outside the employee’s normal
working hours, not for the purposes of his or her normal working hours and such employee
is contractually required to be on standby or subject to be called out to a place of work
outside of such employee’s normal working hours.
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68. Furthermore, to prevent abuse, we propose that the rate that such amounts may be
reimbursed be limited to the rates and threshold issued by a Gazette in terms of section
8(1)(b)(iii) of the Act. In addition, although the same unfairness applies, the proposal could
exclude employees who are subject to the marginal rate of tax to limit the relief to the more
vulnerable employees on whom the burden is even more disproportionate.
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CATEGORY — DOMESTIC BUSINESS TAXES

Section 1 of the Act - Definition of “resident” in relation to persons other than natural

persons
Legal Nature

69.

70.

Tax residency in South Africa for persons other than natural persons can be triggered either
by being incorporated, formed or established (hereinafter referred to as “incorporation”) in
South Africa or by having the person’s place of effective management (POEM) in South
Africa.

In most countries, tax residency is also triggered by incorporation in that specific country.

Detailed factual description

71.

72.

73.

74.

75.

76.

The interpretation of POEM adopted in Interpretation Note 6 (IN6), in short, defines POEM
as the place where the key commercial and strategic decisions affecting a person is taken.
This is in line with the interpretation adopted by the Organisation for Economic Cooperation
and Development (OECD) and therefore IN6 aligned South Africa with the international
community.

Whilst this should be applauded, it is also important to understand the impact this has on
multinational entities, which may be effectively managed in South Africa, resulting in
possible dual residency.

The resolution of dual residency is extremely difficult in practice.

Where there is no double taxation agreement (DTA), as is still relatively common in Africa
(only 23 DTASs out of 54 African countries), the company may be resident in two countries,
with a resultant compliance burden in two countries, often with no increased taxes being
due in South Africa, as the tax rates in African countries tend to be high.

Where there is a DTA, the tie breaker rule is either POEM or a requirement that the tax
authorities need to mutually agree on the residency of the person.

In practice, the mutual agreement process takes in excess of 18 months to complete and
may place a significant strain on SARS’ resources. In the intervening time, the company is
placed in a very uncertain tax position, as it does not know where it is resident for tax
purposes. In this regard, it is also important to note that the mutual agreement process
may be the tie-breaker rule in all of South Africa’s DTA’s as South Africa has signed the
Multilateral Instrument developed by the OECD and have indicated that they will follow
Article 4 thereof (depending if the other country also agreed to follow Article 4). Paragraph
1 of Article 4 reads as follows:

Where by reason of the provisions of a Covered Tax Agreement a person other than
an individual is a resident of more than one Contracting Jurisdiction, the competent
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77.

78.

79.

80.

81.

82.

authorities of the Contracting Jurisdictions shall endeavour to determine by mutual
agreement the Contracting Jurisdiction of which such person shall be deemed to be a
resident for the purposes of the Covered Tax Agreement, having regard to its place of
effective management, the place where it is incorporated or otherwise constituted and
any other relevant factors. In the absence of such agreement, such person shall not be
entitled to any relief or exemption from tax provided by the Covered Tax Agreement
except to the extent and in such manner as may be agreed upon by the competent
authorities of the Contracting Jurisdictions.

Where POEM is the tie-breaker, it is in practice very difficult to explain to the other tax
authority that the company is now resident in South Africa, despite being incorporated in
that other country and that this will have an impact on, for example, withholding taxes.
Some source based countries even deny access to the DTA tie-breaker rule based on the
wording of Article 4(1), which excludes from the definition of resident in the DTA, “any
person who is liable to tax in that State in respect only of income from sources therein”
despite the OECD making it clear that this is not the intention behind the exclusion in
paragraph 8 of the Commentary on paragraph 4 of the Model Tax Treaty
(http://www.oecd.org/tax/transfer-pricing/36221030.pdf):

“Thus it has to be interpreted restrictively because it might otherwise exclude from the
scope of the Convention all residents of countries adopting a territorial principle in their
taxation, a result which is clearly not intended.

Even once residency in South Africa has been determined, registering the company for tax
purposes in South Africa first requires the company to register with the Companies and
Intellectual Property Commission (CIPC).

It is further submitted that the Act is not written with these situations in mind, which in
certain instances prejudices the foreign incorporated companies with South African tax
residency status.

For example, it is submitted that the foreign incorporated companies will not qualify for the
section 11(l) deduction in relation to contributions to South African retirement funds, as
these retirement funds are unlikely to have been approved by SARS, and will therefore not
fall within the scope of retirement funds as envisaged in section 11(l). It is then arguable
whether the deduction can be claimed under section 11(a).

If the foreign incorporated companies pay insurance premiums on the lives of their key
employees, these payments will not qualify for deduction, as the specific deduction in terms
of section 11(w) will not apply, since the contributions are not subject to tax in the hands of
the employees in terms of the Seventh Schedule to the Act. Section 23B will prohibit a
deduction under section 11(a).

It is unlikely that the foreign incorporated companies will qualify for the section 12H
allowances, as they are unlikely to have entered into learnership agreements registered
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with a SETA as required in terms of section 12H, despite having entered into local training
agreements in that country.

83. Itis unlikely that the foreign incorporated companies will qualify for a deduction of donations
paid under section 18A, as the companies are unlikely to have made donations to public
benefit organisations (PBOs) sanctioned in terms of the Act, even though they may have
made donations to PBOs approved under domestic legislation in that country.

84. The disposal of the foreign companies’ capital assets will have CGT implications in South
Africa. For CGT purposes, the valuation date of the foreign incorporated companies’ pre-
valuation date assets remains 1 October 2001. It would therefore have been important to
have identified assets which may have CGT implications if disposed of (such as fixed
property or shares investments) and to perform market valuations for these assets as at 1
October 2001 before 30 September 2004. This is unlikely to have happened. In the
absence of a market valuation, the foreign incorporated companies will be restricted to
apply the time apportioned base cost or 20% of proceeds method. Capital gains are often
not taxed in Africa and as a result there may also not be a section 6quat rebate allowed.

Nature of business impacted

85. All multinational companies which are effectively managed in South Africa.

Proposal

86. Consideration should be given to the practical difficulties experienced by foreign
companies, which are effectively managed in South Africa, when complying with the
provisions of the Act.

Section 7C interaction with section 31: Application of section 7C to cross-border loans
subject to transfer pricing and exclusion in section 7C(5)(e))

Legal nature

87. Section 7C of the Act was first introduced in 2016 to address tax avoidance structures
using trusts and interest free loans and became effective on 1 March 2017.

88. However, as noted by NT at its workshops conducted during 2016, anomalies may arise
which were not anticipated given the broad application of this anti avoidance provision.
Therefore, NT invited stakeholders to engage should they identify such anomalies.

Proposal

89. Section 7C(5)(e) contains an exclusion from the scope of section 7C(2) and (3) if a “loan,
advance or credit constitutes an affected transaction as defined in section 31 (1) that is
subject to the provisions of that section”

90. An affected transaction is defined in section 31(1) as:
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91.

92.

93.

“a transaction between certain persons listed in sub-paragraphs (i) to (iv) of paragraph
(a) of the definition who are connected in relation to each other; and

any term or condition of that transaction, operation, scheme, agreement or
understanding is different from any term or condition that would have existed had those
persons been independent persons dealing at arm’s length (paragraph (b) of the
definition).

Section 31(2) requires a transfer pricing adjustment where a transaction is an affected
transaction and any term or condition differs from what persons dealing at arm’s length
would have agreed to.

From the final 2016 Explanatory Memorandum (dated 15 December 2016), the purpose of
this exclusion in section 7C(5)(e) appears to be to avoid any overlap between the
application of the transfer pricing rules in section 31 and the application of section 7C. The
Explanatory Memorandum specifically states that the anti-avoidance measures under
section 7C will not apply to a loan that is subject to the transfer pricing rules in section 31.

The Explanatory Memorandum explains the reason for the exclusion as being that the loan
would already have been subject to an anti-avoidance rule, aimed at the mispricing of
interest on loans to trusts, and should therefore not be subjected to section 7C, which is
also aimed at the mispricing of such interest.

Detailed factual description

94.

95.

96.

It is submitted that the current wording of section 7C(5)(e) excludes loans with terms or
conditions that are not arm’s length (i.e. loans that meet both paragraphs (a) and (b) of the
definition of an affected transaction in section 31(1)), and in respect of which a transfer
pricing adjustment is required, from the scope of section 7C.

However, loans between a natural person (resident) and trust (not resident) with terms or
conditions which are similar to those that would have existed between persons dealing at
arm’s length are not “affected transactions”, as defined, as paragraph (b) of the definition
of ‘affected transaction’ is not met.

This means that these loans, which are on arm’s length terms (including interest rate
pricing), arguably remain within the scope of section 7C, even though the terms and
conditions meet the arm’s length requirements of section 31, but have an interest rate
which is less than the official interest rate in the Seventh Schedule.

Nature of business impacted

97.

Taxpayers with cross border loans to offshore trusts.
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Proposal

98. We suggest that the reference in section 7C(5)(e) to an affected transaction, as defined in
section 31(1), be amended to ensure that all loans to offshore trusts which are either on
arm’s length terms (including the rate of interest) or have been subjected to the penalty
provisions in section 31(2), are excluded from the ambit of section 7C. The problematic
words in section 7C(5)(e) are “subject to the provisions of that section”, since this appears
to apply only to loans which are not on arm’s length terms and excludes loans which are
on arm’s length terms (including pricing).

99. Therefore, it is proposed that the words to be used in this section should rather be
“compliant with the provisions of that section”, which would then apply to loans where the
pricing is correct and loans which have been subject to the penalty provisions of section
31(2) and (3).

Section 9 - Headquarter regime

Legal nature
Background to South Africa’s Headquarter Company Regime

100. Section 9l of the Act was promulgated to promote South Africa as a gateway for
investments into Africa. While the initiative is welcomed, the regime is limited to new
entrants looking to set up a holding company. Existing groups with an intermediate holding
company are prejudiced due to the Controlled Foreign Company (CFC) rules in South
Africa.

Headquarter companies

101. Interms of section 9l, a headquarter company is subject to tax in the same way as any
other resident company. However, it is entitled to certain relief from income tax, capital
gains tax and dividends tax which is not available to resident companies that are not
headquarter companies.

102. As aconsequence of the special relief granted to headquarter companies they are also
subject to special anti-avoidance rules.

103. In addition to the headquarter companies themselves, a foreign person receiving
interest or royalties from a headquarter company will, under specified circumstances, be
exempt from withholding tax on interest and royalties respectively.

CFC rules

104. Section 9D(2) of the Act generally requires that a portion of a CFC’s net income must
be included in the income of any resident, other than a resident who is a headquarter
company, who directly or indirectly holds any participation rights in a CFC. This is
commonly referred to as “attribution”.
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105. The amount which must be attributed to a particular resident is a proportional amount
determined by applying the percentage of the resident’s participation rights over the total
participation rights in the company on the last day of the year of assessment to the CFC’s
net income, as determined under section 9D.

106. Attribution is also not required to the extent the participation rights are indirectly held
by a resident through any company which is a resident other than a company which is a
headquarter company. The result is that headquarter companies are not subject to section
D.

107. However, South African resident companies which indirectly (through the headquarter
company) participate in a non-resident CFC are subject to section 9D.

Description of problem

108. Section 9l is aimed at incentivising South Africa as a destination to locate a headquarter
company. The impact is favourable for non-resident groups looking to invest for the first
time.

109. However, a number of corporate groups with an intermediate holding company (sitting
between the non-resident parent company and the headquarter company) are not able to
take advantage of the regime due to the CFC attribution shifting up a level to the
intermediate holding company.

Nature of business impacted

110. The current wording in the legislation affects all businesses which are established in
South Africa, which invest into Africa, with an intermediate holding company situated in
South Africa, but ultimately held offshore.

111. As a result, using South Africa as a base for a regional headquarter company is not
attractive and does not encourage foreign direct investment, contrary to the legislative
intention.

Proposal

112. To overcome the above inequality, a carve out for CFC purposes should be extended
to intermediate holding companies which hold a regional headquarter company — this carve
out could be limited to the potential attribution arising from CFCs that are held by the
regional headquarter company.

Section 10(1)(k)(i) - Income tax deduction for re-characterized dividends

Legal nature

113. With effect from 1 March 2017 certain amounts received by or accrued to a person by
way of dividends contemplated in paragraphs (dd), (i) and (jj) of the proviso to section
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10(1)(k)(i) of the Act constitute income, and are regarded as “remuneration” for the
purposes of the Fourth Schedule to the Act.

114. These dividends are subject to employees’ tax in the hands of the employee.
115. These dividends are exempt from dividends tax in terms of section 64F(1)(l) of the Act.

116. Despite the re-characterization of the dividends as remuneration in the hands of the
recipient employees, the amount payable by the company is still regarded as a dividend,
and as such, no income tax deduction is allowed thereon in the hands of the company.

117. The absence of a matching principle, in these circumstances, is considered to be unjust
in relation to the company, especially since there is no tax avoidance motive by any of the
parties.

Detailed factual description

118. Black empowerment employees typically are vested income beneficiaries under certain
share incentive schemes and this is aimed at efficient empowerment and as a result to
enhance the BEE credentials of a company.

119. Dividends would be distributed by the company to the employee share trust, which in
turn will distribute same to the vested income beneficiaries.

120. Employees’ tax will be withheld from the payments to the vested income beneficiaries.

121. Despite the amount paid by the company representing remuneration in the hands of
the employees, the amount so paid is not treated as remuneration subject to an income
tax deduction in the hands of the company.

122. This is not considered to be equitable from the employer’s perspective.

Nature of business impacted

123. Various companies which have established employee share incentive schemes to
incentivise their workforce.

Proposal

124. In order to achieve equity, an income tax deduction should be allowed in the hands of
the employer company paying the dividend to an employee where such dividend is re-
characterised as remuneration and PAYE withholding applies, in terms of the matching
principle.

125. Please also see our comments on the proposed amendments under Individuals
above.
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Section 12B((1)(h) — Renewable energy technical correction

Legal nature

126. Section 12B(1)(h) of the Act sets out the various items that qualify for deduction in
terms of section 12B(2), for purposes of the production of renewable energy.

127. Items (i) to (iv) are listed and the formula appears to be incorrect insofar that an “and”
is interposed between items (iii) and (iv) because it appears that all of the criteria from (i)
to (iv) are required in order for relief to be granted. This is clearly not the case.

Proposal

128. Itis proposed that the “and” between section 12B(1)(h)(iii) and section 12B(1)(h)(iv) is
replaced with an “or” to reflect the correct position.

Section 12J - Venture Capital Companies

Legal nature

129. One of the main challenges to the economic growth of small and medium-sized
businesses and junior mining companies is access to equity finance.

130. To assist these sectors in terms of equity finance, the government has implemented a
tax incentive for investors in such enterprises through a Venture Capital Company (VCC)
regime. Investors will receive a tax benefit in the form of a tax deduction in respect of
expenditure actually incurred to acquire shares in certain small and medium-sized
businesses (approved VCCs).

131. The approved VCC will issue investor certificates to its investors which will provide
SARS with proof when the investor claims the relevant tax deduction. The VCC regime is
subject to a 12 year sunset clause, i.e. it will end on 30 June 2021.

132. The purpose of this clause is to allow a review of the effectiveness of the VCC regime
and the decision will be made as to whether it should be continued.

Detailed factual description

133. One of the major obstacles investors are facing when assisting small and medium-
sized businesses through the VCC regime is the limit on the book value of the assets of
the approved VCC after the expiry of a period of 36 months. The current wording of the
legislation limits the book value of the assets of the approved VCC to an amount not
exceeding R50 million (where the qualifying company was a company other than a junior
mining company), which limits various successful small and medium-sized businesses
from accessing equity funding from investors and thereby growing their businesses further.
There has been interest by investors to participate in the VCC regime but the limit, as noted
above, presents an obstacle for investing in small and medium-sized businesses, which
have the potential to exceed the R50 million limitation on assets.
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Nature of business impacted

134. Due to the limit which is set in section 12J(6A) of the Act, and as explained above,
investors are not willing to participate in the VCC regime and benefit from the tax
dispensation. In addition, the limit of R50 million disqualifies a number of companies from
participating in the VCC regime.

135. This prevents small and medium-sized businesses from accessing much needed equity
finance.

Proposal

136. Itis proposed that the policy intent behind the limitation of R50 million be re-visited in
light of potential highly successful small and medium-sized businesses being denied
access to much needed capital. If the economic reality of such potential small and medium-
sized businesses warrants the need for this limitation to be reduced to a higher Rand
amount, then NT is encouraged to increase this amount in order to incentivise more
taxpayers to participate in the VCC regime and thereby support small and medium-sized
businesses by granting them access to much needed equity finance.

Section 19(1) and paragraph 12A of the Eighth Schedule to the Act - The definition of
‘concession or compromise’ is too wide

Legal nature

137. The definition of “concession or compromise” in section 19(1) and paragraph 12A(1) of
the Eighth Schedule to the Act includes a change in any term or condition applying in
respect of a debt, which then triggers a tax event for the debtor if such change results in a
“debt benefit”.

Detailed factual description

138. The introduction of this new concept of a “concession or compromise” replaces the
existing rules relating to a “reduction amount”, which creates a tax event or a debtor when
a debtis reduced. The current regime taxes realized gains whereas the new regime creates
a tax trigger in circumstances where there is only a potential unrealized gain, for example
where a loan is subordinated. The subordination of a loan may be required for a number
of commercial reasons, including when a company is in financial distress.

139. Given that the policy rationale behind this change in regime has not been explained in
the draft TLAB2017 Explanatory Memorandum because the changes were only introduced
into the TLAB2017, and were not in the draft legislation, we are uncertain as to why this
new regime has been implemented at all. The reason for our uncertainty is due to the fact
that the 2017 Budget Speech indicated that provisions relating to the alignment of the tax
treatment of debt foregone for dormant companies and companies in business rescue
would be implemented during the 2017 legislative cycle. Whilst it is clear that the
TLAB2017 changes have addressed the tax treatment of debt foregone for dormant
companies, these new provisions have not addressed debt foregone for companies in
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business rescue. In fact, the regime appears to have further burdened such companies by
creating an unrealized taxable gain in their hands.

Nature of businesses impacted

140. All debtors will be impacted by the provisions of section 19 and paragraph 12A of the
Eighth Schedule to the Act, especially companies in business rescue.

Proposal

141. We recommend that the provisions of subparagraph (a)(i) of the definition of a
“compromise or concession” in both section 19 and paragraph 12A of the Eighth Schedule
to the Act should be repealed or at least deferred until such time as appropriate consultation
has taken place in this regard to ensure that the policy intent, as stated in the 2017 National
Budget Speech, is actually achieved and that the unintended consequences in relation to
commercial transactions is fully understood.

Section 19(1) and paragraph 12A of the Eighth Schedule to the Act - The definition of
‘concession or compromise’ is too wide

Legal nature

142. The definition of “concession or compromise” in section 19(1) and paragraph 12A(1) of
the Eighth Schedule to the Act includes a change in any term or condition applying in
respect of a debt.

Detailed factual description

143. It seems likely that in a number of situations the new debt reduction provisions will
apply where there is a prospective change in the interest rate relating to a debt,
notwithstanding that “an amount of interest” has been excluded from the definition of “debt”
for purposes of the debt reduction provisions. Per definition, a “concession or compromise”
includes any change in the terms or conditions relating to a debt (which will therefore
include a change in the interest rate applying to that debt).

144. We understood that NT had accepted that a prospective amendment to the interest
terms of a debt would be excluded from the application of the new debt reduction
provisions. It is unclear whether this was sought to be achieved by excluding “an amount
of interest” from the definition of debt, but if so, it is submitted that such exclusion does not
achieve the desired outcome.

145. For example, assume the capital outstanding in respect of a debt is R100 and accrued
but unpaid interest is R20, making a total face value of R120. If the parties to the debt
agree that prospectively, zero interest should apply to the debt, and if the open market
value of the debt decreases to R90 as a result, it would appear that there would be a “debt
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benefit” as defined of the R10 decrease in the capital amount of the debt even though the
‘amount of interest’ of R20 is excluded from the definition of “debt benefit”.

Proposal

146.  Specific exclusions should be introduced that provide that the provisions of section 19
and paragraph 12A of the Eighth Schedule will not apply to prospective changes to the
interest terms of a debt.

Section 19(1) and paragraph 12A of the Eighth Schedule to the Act - Error in the formula
for determining the “debt benefit”

Legal nature

147. In terms of section 19(1) and paragraph 12A(1) of the Eighth Schedule to the Act, a
"debt benefit” is defined as any amount by which the face value of the claim held by the
creditor in respect of a debt, prior to entering into any arrangement in respect of that debt,
exceeds the following:

¢ In the event of a concession or compromise that encompasses a change in the
term or condition applying to the debt or the substitution of the obligation, the market
value of the claim in respect of that debt; or

¢ Inthe event that the debt is settled directly or indirectly through the conversion or
exchange of shares into equity or through the application of proceeds from shares
issued by the debtor company where the person who subscribed for or acquired
the shares in that company in terms of such an arrangement did not hold shares
in the debtor company prior to entering into that arrangement, the market value of
the shares; or

¢ Inthe event that the debt is settled directly or indirectly through the conversion or
exchange of shares into equity or through the application of proceeds from shares
issued by the debtor company where the person who subscribed for or acquired
the shares in that company in terms of such an arrangement held shares in the
debtor company prior to entering into that arrangement, the amount by which the
market value of the shares held by that person in that company after the
implementation of that arrangement exceeds the market value of the shares held
by that person in that company prior to the entering into of that arrangement.

Detailed factual description

148.  Assume the following information: A company has assets with a market value of R140
000, equity of R60 000 and liabilities (constituting debt owing to its 100% shareholder) with
a face value of R80 000 and a market value of the shares in the company of R60 000.

149. If the company and shareholder enter into an arrangement whereby the company
issues shares with a market value of R30 000 to the shareholder in exchange for the
settlement of R30 000 of the debt owing to the shareholder it will result in a theoretical
increase of the market value of the shareholder’s shares in the company from R60 000 to
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R90 000 (all other factors remaining equal). The debt benefit, in terms of its definition, will
therefore be calculated as:

e The difference between:
o The face value of the debt (i.e. R80 000); and
o the market value of the shares.

150. This will result in a debt benefit of R50 000 (i.e. the difference between the R80 000
face value of the debt and the increase in value of the shares of R30 000). The debt benefit
should however only be R30 000.

Proposal

151. The expression “face value of the claim held by that other person in respect of that
debt, prior to the entering into of any arrangement in respect of that debt, exceeds” should
be restricted to apply to arrangements contemplated in paragraph (a) of the definition of a
“debt benefit”.

152. Consequently, the calculation of a “debt benefit” in respect of arrangements
contemplated in paragraph (b) must be done solely with reference to the increase in the
market value of the person’s shares in the company, limited to the face value of the debt.

Section 19(1) and paragraph 12A of the Eighth Schedule to the Act - Clarifying the exact
time at which the face value or market value must be determined

Legal nature

153. The definition of “debt benefit” refers to various concepts such as the face value of the
debt prior to entering into the arrangement, the market value of the claim and the market
value of the shares held in the company.

Detailed factual description

154.  Uncertainty arises in respect of the exact time at which the face value of the claim, the
market value of the shares or the market value of the claim to a debt must be determined
for purposes of determining the “debt benefit”.

Proposal

155. The word “immediately” should be inserted so as to clarify that what is envisaged is
immediately prior to, or immediately after the arrangement, as the context dictates.
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Section 22B and paragraph 43A of the Eighth Schedule to the Act - Precedence over the
corporate roll - over provisions

Legal nature

156. Section 41(2) of the Act now stipulates that sections 41 to 47 must be applied
notwithstanding any provision to the contrary contained in the Act other than, inter alia,
section 22B and paragraph 43A of the Eighth Schedule of the Act.

Detailed factual description

157. Interms of the current wording of section 41(2) of the Act, the anti-avoidance provisions
contained in section 22B and paragraph 43A of the Eighth Schedule override the corporate
roll-over rules.

158. This may inadvertently trigger income or proceeds in the hands of a company under
the provisions of section 22B or paragraph 43A of the Eighth Schedule upon entering into
the corporate roll-over rules, which may counteract the relief intended by the corporate roll-
over provisions. For example, a liquidation distribution in section 47 of the Act will in all
likelihood trigger an “extraordinary dividend”, as defined. Therefore, if section 47 is
subordinate to the new provisions in section 22B and paragraph 43A of the Eighth
Schedule to the Act, then section 47 is, in fact, a ‘nullity’ going forward. Arguably, it could
not have been the intention of NT to inadvertently ‘switch off’ the corporate rules in this
regard.

Proposal

159. The reference to section 22B and paragraph 43A of the Eighth Schedule should be
removed from section 41(2).

Section 22B and paragraph 43A of the Eighth Schedule to the Act - Clarifying the
meaning of preference share for purposes of the definition of ‘extraordinary dividend’

(TLAB2017)

Legal nature

160. The definition of “extraordinary dividend” in section 22B(1) and paragraph 43A of the
Eighth Schedule to the Act distinguishes between the concepts "preference share” and
“any other share”. It further specifies that paragraph (a) to the definition of an “extraordinary
dividend” encompasses preference shares in relation to which the dividends are
determined with reference to a rate of interest.

Detailed factual description

161. The nature of a share that would be regarded as a “preference share” as contemplated
in paragraph (a) of the definition of an “extraordinary dividend” is unclear. There is no
definition in the Act for this term, other than in section 8EA(1) of the Act, and it is therefore
unclear what requirements must be fulfilled in order to constitute a “preference share” for
purposes of this new provision.
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Proposal
162. A definition should be included in this new provision for the term “preference share”.

163. Alternatively, we propose that reference should be made to the definition of a
“preference share” in section 8EA(1).

Proviso to section 89quat(4) of the Act — Technical corrections due to _erroneous
referencing

Legal nature

164. The proviso to section 89quat(4) of the Act provides that where any interest is payable
to the taxpayer on any amount in respect of any period in terms of the provisions of section
88 of the Act, no interest shall be payable to the taxpayer in terms of the provisions of this
subsection in respect of the said amount and period.

165. Section 88 of the Act has been repealed by section 271 read with paragraph 66 of
Schedule 1 of the TAA.

166. Section 164(7) of the TAA contains similar wording to the repealed section 88 of the
Act.

Proposal

167. In view of the repeal of section 88 of the Act, in terms of the provisions of the TAA, we
submit that the reference to section 88 in section 89quat(4) of the Act must be replaced by
a reference to section 164(7) of the TAA.
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CATEGORY - VALUED ADDED TAX & CUSTOMS

Section 2(2)(ii) of the VAT Act — Definition of currency

Legal nature

168. The definition of “currency” in section 2(2)(ii) of the VAT Act currently only includes
“bank notes or other currency of any country”.

169. This definition currently does not include cryptocurrencies (currencies not enjoying the
status of formal legal tender). Cryptocurrencies are, however, in all respects similar to
currencies defined as legal tender.

Detailed factual description

170. Uncertainty exists as to whether the supply of cryptocurrencies (most notably Bitcoin,
although there are over a 1000 to date) is a taxable supply of services or an exempt supply
of an exchange of currency.

Nature of business impacted

171. Any vendor acquiring, selling or paying with cryptocurrencies.

Proposal

172. We propose that consideration must be given as to whether the definition of “currency”
in section 2(2)(ii) of the VAT Act should be extended to include cryptocurrencies.

Section 8(25) of the VAT Act - Relief in respect of group reorganisation

Legal nature

173. Proviso (i) to section 8(25) of the VAT Act provides that the section will not find
application in respect of supplies contemplated in sections 42 and 45 of the VAT Act,
“unless that supply is of an enterprise or part of an enterprise which is capable of separate
operation, where the supplier and recipient have agreed in writing that such enterprise or
part, as the case may be, is disposed of as a going concern”.

Factual description

174. Having said that, one needs to determine the meaning of the term “going concern” as
used in the context of the section. Unlike section 11(1)(e) of the VAT Act, no specific criteria
needs to be met in order for the sale of the business to be considered as being one of a
going concern.

175. Further, no definition of the term exists in the VAT Act. As a result one is reliant upon
the ordinary English meaning of the term. In this regard the dictionaries do not seem to
provide a definition of the term.
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176.

177.

178.

179.

However, it seems that most commentators on the meaning of the term make reference
to the meaning thereof from an accounting point of view.

The concept of preparing financial statements on the going concern principle is
contained in IAS 1 Presentation of Financial Statements Reporting Framework though the
concept is undefined and relies on a principle that an entity is a going concern unless
evidence shows it won’t be able to meet its obligations without substantial disposition of
asset.

The below is an extract of a description of the meaning of the term by
www.accountingformanagement.org/going-concern-concept:

“The going concern concept of accounting implies that the business entity will continue
its operations in the future and will not liquidate or be forced to discontinue operations
due to any reason. A company is a going concern if no evidence is available to believe
that it will or will have to cease its operations in foreseeable future.

An example of the application of going concern concept of accounting is
the computation of depreciation on the basis of expected economic life of fixed assets
rather than their current market value. Companies assume that their business will
continue for an indefinite period of time and the assets will be used in the business until
fully depreciated. Another example of the going concern assumption is the prepayment
and accrual of expenses. Companies prepay and accrue expenses because they
believe that they will continue operations in future.

The going concern concept is applicable to the company’s business as a whole. If, for
example, a company closes a small business segment or discontinues one of its
product and continues with others, it does not mean that the company is no longer a
going concern because the going concern concept is applicable to the entity as a whole
not to the particular segment of business or product.

The going concern concept of accounting is of great importance for
accountants because if a company is a going concern, it must prepare its financial
statements in accordance with applicable financial reporting framework such as
generally accepted accounting principles applicable in United States of America (US-
GAAP) and international financial reporting standards (IFRS).

The auditors conduct their own evaluation to see whether the going concern
assumption is appropriate or not at the time of auditing financial statements even if the
company claims to be a going concern.”

From the said description and many other descriptions considered by different authors

on the meaning of the term “going concern”, it appears that solvency/liquidity is the key
criteria.
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180. Based on this, it follows that no need exists for all of the criteria envisaged in section
11(1)(e) of the VAT Act to apply, for example, it is not necessary for the parties to agree
that the enterprise or part thereof will be an income earning activity on date of transfer.
Based on this interpretation it will be possible for the provisions of section 8(25) to apply in
the event where a vendor carries on an enterprise consisting of, for example, prospecting
or plantation farming, where no income is generated at the time of transfer of the business,
provided the vendor is sufficiently capitalised to continue its operations.

181. However, in the absence of any definition of the term, in relation to section 8(25) and
in the absence of any specific criteria for a “going concern” to be included in section 8(25),
the application of the section remains ambiguous.

Nature of business impacted

182. Businesses involved in restructuring and group re-organisations.

Proposal

183. Itis recommended that the VAT Act be amended by either including a definition of the
term “going concern” applicable to section 8(25), or to provide the intended criteria in the
body of section 8(25).

Section 8(28) — Merging or boundary changes for Municipalities (TLAB17)

Legal nature

184. The recently introduced section 8(28) of the VAT Act appears to have two requirements
that must be met, namely (a) and (b), before the relevant relief applies.

185. We submit that the current wording of the section is open to interpretation that
requirements (a) and (b) must be read as separate and independent rules or tests
notwithstanding the conjoining “and”.

186. In a situation where two municipalities are merged, but as a result of such merger, both
municipalities cease to exist, the question arises whether the transferring municipality is
deemed to make a supply.

187. If this is the case, this gives rise to uncertainty, given that (a) applies to mergers (i.e.
where the outcome is one municipality) and (b) with separate municipalities so the
requirements are distinct.

Detailed factual description

188. The effect of SARS Binding General Ruling 39, (the ruling) is that as at the effective
date of the municipal boundary change:
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No supply of any goods or services is made by the existing municipality for the purposes
of section 7(1)(a), and consequently, there will be no output tax payable by the existing
municipality under section 16(4);

No goods or services are acquired by the superseding municipality from the existing
municipality, and consequently, no input tax deduction will be allowed under section
16(3) to the superseding municipality;

No change of use adjustments under section 18 will be allowed to, or required by, either
the existing municipality or the superseding municipality;

An output tax or input tax adjustment may be required as contemplated in section 15(5)
in a case where the existing and superseding municipalities do not account for VAT on
the same accounting basis;

The provisions of section 8(2) will not apply to the existing municipality upon its
disestablishment and subsequent deregistration for VAT purposes unless any goods
or rights capable of assignment, cession or surrender are not transferred to the
superseding municipality as a result of the municipal boundary change, in which case,
section 8(2) shall only apply to that extent;

For the purposes of sections 16(2), 16(3), 17(1), 20 and 21, any valid tax invoice, debit
or credit note or other prescribed document which has been issued in the name of the
existing municipality, may be used as acceptable documentary proof for the purposes
of deducting input tax or other allowable deduction in the name of the superseding
municipality for a period of six months after the effective date of the municipal boundary
change, provided such deduction has not previously been allowed to the existing
municipality;

For the purposes of calculating the superseding municipality’s apportionment
percentage as prescribed by section 17(1) and the related annual adjustment, symbols
(a), (b) and (c) in the Formula in BGR 4 (Issue 3) shall be the aggregate of the values
of those symbols for the existing and superseding municipalities for the financial year
concerned;1 and

As a superseding municipality becomes the successor in law of the existing
municipality, the superseding municipality is liable to account to SARS for any VAT
liability or outstanding VAT returns in relation to the activities of the existing municipality
which arose before the effective date of the municipal boundary change.

Nature of business impacted

189.

All municipalities are impacted.
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Proposal

190. In order to address the unintended VAT consequences as a result of the structural
changes to certain municipalities, we propose that an amendment is made to the provisions
of the VAT Act to provide for interim measures in these instances, in line with the provisions
of the ruling and that the “and” is deleted and replaced with an “or’ as it envisages two
distinct alternatives.

Section 11(1)(u) of the VAT Act — Extension of ambit of application

Legal nature

191. Section 11(1)(u) of the VAT Act defines as a zero-rated supply “the supply of goods ...
which have been imported and entered for storage in a licenced Customs and Excise
warehouse but have not been entered for home consumption.”

192. Section 12(k) of the VAT Act defines as an exempt supply “the supply of goods in the
Republic by any person that is not a resident of the Republic and that is not a vendor ...
which have not been entered for home consumption.”

193. Sections 11(1)(u) and 12(k) essentially serve the same purpose. Section 11(1)(u)
ensures that supplies in bond do not attract VAT as the person that ultimately clears the
goods will be liable for VAT on the importation of the goods. Section 12(k) ensures that any
goods supplied by a non-resident that is not a VAT vendor in South Africa is exempt from
VAT if the sale takes place before the goods are cleared for home use. This will include
goods that are within the South African territorial waters (i.e. in the Republic as defined in
section 1(1) of the VAT Act) that have not yet been cleared for importation (for example
goods on a ship in a South African harbour).

194. Where a South African VAT vendor sells goods before the goods are cleared through
a South African harbour but where the goods are within the South African territorial waters
(for example goods on a ship in a South African harbour), the supply will be subject to VAT
at the standard rate as well as further importation VAT when the goods are cleared for
home use by the purchaser.

Detailed factual description

195. The payment of VAT by a South African recipient of goods on the supply of goods still
to be cleared by Customs as well as on the importation of the same goods, could not have
been intended by the legislator.

196. Inthe case of a purchaser that is not entitled to an input tax credit, the limited application
of section 11(1)(u) will effectively result in double taxation on the importation of such goods.

The nature of the businesses impacted

197. All South African VAT vendors that sell goods prior to clearing the goods for home use,
where the goods have not been entered into a licenced Customs and Excise warehouse.
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Proposal

198. To overcome the above unintended consequences we propose that section 11(1)(u)
be amended as follows:

“‘the supply of goods in the Republic, by any vendor other than the supply of goods by an
inbound duty tax free shop, which have not been [imported and entered for storage in a
licensed Customs and Excise storage warehouse but have not been] entered for home
use; or”

Section 11(2)(g)(iv) read with section 11(1)(b) of the VAT Act (TLAB17)

Legal nature

199. This matter was raised in 2016 and an amendment proposed in TLAB17 but that
amendment has not achieved what was requested but instead created a worse problem.

200. Section 11(1)(b) of the VAT Act zero rates goods supplied by a vendor in the course of
repairing, renovating, modifying treating, processing, cleaning, reconditioning or
manufacture any goods to which, inter alia, section 11(2)(g)(iv) of the VAT Act refers and
the goods supplied —

e Are wrought to, affixed to, attached to or otherwise form part of those other goods;
or

¢ Being consumable goods, become unusable or worthless as a direct result of being
used in that repair, renovation, modification or treatment process.

201. Section 11(2)(g)(iv) zero-rates services supplied by a vendor directly in respect of the
repair, maintenance, cleaning or reconditioning of a foreign-going ship or foreign-going
aircraft.

202. The activities listed in section 11(1)(b) do nor mirror the activities listed in section
11(2)(g)(iv). This inconsistency gives rise to an anomaly that should be addressed by
expanding the activities listed in section 11(2)(g)(iv) in line with those listed in section
11(2)(b). We are aware that SARS have issued Section 72 rulings in the past to deal with
the anomaly. The VAT Act should however now be amended to formally address the
anomaly i.e. the 8 activities in s11(1)(b) should be also the in section 11(2)(g)(iv) instead
of the 4 listed.

203. For example, as the amended legislation reads, a foreign going ship entered into SA
for modifying will qualify for the zero rate on the ship, but the actual service for which the
ship was entered SA will not be zero rated under s11(2)(g)(iv) as that service is not listed,
though clearly it should be as that is why 11(1)(b) zero rated the ship itself in the first
instance.
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204. Furthermore, section 11(1)(b) refers to “... repairing, renovating, .... any goods to which
subsection 2(g)(iv) refers ...” (Our underlining))

205. While section 11(2)(g)(i) of the VAT Act deals with goods temporarily imported, section
11(2)(g)(iv) does not deal with any goods; it deals with a specific category of services.
Technically, based on the current working of the section, no goods supplied with regards
to section 11(2)(g)(vi) activities will qualify to be supplied at the zero-rate of VAT.

Detailed factual description

206. Technically any goods supplied relating to services supplied in terms of section
11(2)(g)(iv) will not qualify to be supplied at the zero-rate of VAT, the goods contemplated
in section 11(1)(b) not being linked to goods contemplated in section 11(2)(g)(iv).

Nature of business impacted

207. All vendors that supply goods to foreign-going ships and aircrafts where such goods
become part of such ships or aircraft.

Proposal

208. To remedy the anomaly stated above, it is proposed that section 11(1)(b) of the VAT
Act must be amended to read:...the goods have been supplied in the course of repairing
...any goods to which subsection (2)(g)(ii) and any service to which subsection (iv) refers...

209. We further propose that the activities listed in section 11(2)(g)(iv) must be extended to
mirror the activities listed in section 11(1)(b).

Sections 11(2)(€) and 11(1)(q) of the VAT Act — zero rate

Legal nature

210. The interaction between sections 11(2)(f) and 11(1)(q) of the VAT Act gives rise to
unintended consequences under certain circumstances.

211. Section 11(1)(q) provides for the zero-rating of a transaction where goods are supplied
by a vendor to a non-resident non-vendor:

¢ Where the vendor must deliver the goods to another resident vendor, as part of the
non-resident’s supply to the second resident vendor; and

¢ Who will use them in the course or furtherance of his enterprise.
212. This is aimed at avoiding cascading effect of VAT for the VAT registered purchaser.

Detailed factual description

213. The application of section 11(1)(q) is limited to the supply of goods to a non-resident. If
the local vendor supplies services to a local recipient, who is the client of a non-resident,
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there is currently no provision available in section 11(2) to provide for the zero-rating of
such services.

214. The only provision in section 11(2) that bears a slight resemblance to section 11(1)(q)
is section 11(2)(f)(ii)(bb), which only applies if the services are supplied directly in
connection with certain movable property. If the services provided by the local vendor to
the non-resident are not supplied directly in connection with movable property, the zero
rating will not apply.

Nature of business impacted

215. Supplies of services by local VAT registered suppliers, to non-resident non-vendors,
where the supply is made to a SA recipient who is a registered vendor.

Proposal
216. We propose that a provision comparable to section 11(1)(q) should be inserted into
section 11(2) for services but limited to recipients that are fully taxable.

Section 12(b) of the VAT Act & section 9(1)(c) of the Transfer Duty Act - Donations used
more than 80% to supply goods/services

Legal nature

217. Section 12(b) of the VAT Act exempts the supply by an association not for gain of
donated goods or services or goods made or manufactured by such association if at least
80 per cent of the value of the materials used in making or manufacturing such other goods
consists of donated goods.

Detailed factual description

218. Section 12(b) generally exempts the supply of any donated goods or services, if made
by any association not for gain. It follows that:

¢ Where a donor donates goods (for example a farm) to an association not for gain, and
the association in turn sells the goods (i.e. the farm), the sale is exempt from VAT; and

¢ Where a donor donates his or her services (or otherwise acquired services which the
donor then donates to the association not for gain), and the donor’s services are on-
supplied by the association in a fund raising endeavour (for example a natural person
who donates his or her time and effort in a car wash for fundraising event), the supply
of these services by the association will be exempt from VAT.

219. Section 12(b) furthermore exempts an association not for gain’s supply of any other
goods where the goods are manufactured from donated goods such that the value of the
goods donated constituted at least 80% or more of the total value of goods and materials
used in the manufacturing process. It follows that, by way of an example, a few broken TV
sets could be donated to an association not for gain, from which one TV set could be
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manufactured from the parts obtained from the broken TV sets. The sale of the working
(manufactured) TV set is exempt from VAT.

220. Apart from the above rule with regards to goods manufactured from donated goods,
this section does not cater for a scenario where the association not for gain generates
income from donated goods or services otherwise than by onwards supply.

221. For example, where goods were donated to an association not for gain, and the goods
were supplied temporarily by way of a lease to another party (i.e. asset use to generate
rental income rather than sale income). Had the goods been sold outright, the supply would
have been exempt from VAT. However, since the association supplied the goods over the
short term by way of a lease, the association will incur these unintended consequences:

o Although the goods received by way of a donation was fully used in the course of
making a supply by way of lease, the lease was not exempt; and

o The exemption from transfer duty in terms of section 9(1)(c) of the Transfer Duty
Act did not find application. In terms of this section, the acquisition of property by
certain associations not for gain is exempt from transfer duty provided that the
property is acquired by the association wholly or substantially for the purposes of
using it in one or more approved public benefit organisation activities carried on by
the association. Because the wording in the Act does not provide any clarity in this
regard, it is arguable whether the nexus was sufficiently close between the lease
(i.e. the fundraising endeavour) and its approved benefit activities for it to qualify
for the exemption.

Nature of the business impacted

222. Associations not for gain are affected.

Proposal

223. Section 12(b) of the VAT Act should be amended to exempt the supply by an
association not for gain of donated goods or services if at least 80 per cent of the value of
goods or services utilised, consumed or supplied in the course of making the supply
consists of donated goods or services.

224. Section 9(1)(c) of the Transfer Duty Act should be amended to provide clarity as to
what constitutes property which is wholly or substantially acquired for the purposes of using
it in one or more approved public benefit organisation activity carried on by the association.

Section 17(2)(c) of the VAT Act — Denial of input tax credit on rental of cars

Legal nature

225. Section 17(2)(c) of the VAT Act denies an input tax deduction in respect of any motor
car supplied to or imported by a vendor.
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226. The term “supply” is wide enough to include motor cars supplied by way of rental
agreements.

227. Other than specific rules, the VAT Act currently does not generally recognize the
purpose for which a motor car is acquired and applied. As such input tax on the supply of
motor cars is often denied where it is incurred wholly for business purposes.

Detailed factual description

228. The intention of denying input tax on the supply of motor cars is to effectively tax the
potential private use of the vehicle.

229. Inthe case of entertainment, the legislator acknowledges that where a person is away
overnight from their normal place of work and residence on official business, VAT on the
supply of goods and services associated with the person’s personal subsistence cannot be
regarded as entertainment and as such should be allowed as input tax. This is on the basis
that under these circumstances the consumption of the goods and services by the
employee concerned, cannot be regarded as private consumption; it is a cost necessary
to maintain the resource while away on business.

230. The above application has